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Chapter 8.A

Marriage, Divorce & Custody

General Marriage Laws
(Last Updated: April 2013)

42-101 Marriage a civil contract.

42-102 Minimum age; affliction with venereal disease, disqualification.
42-103 Marriages; when void.

42-105 Marriage of minor; conditions upon which a license may be issued.
42-117 Marriage contracted out of state; when valid.

42-201 Wife's separate property; not available for husband or his debts; exception.
42-202 Married woman; capacity to contract; same as married man.
42-203 Married woman; capacity to carry on business; earnings.

42-204 Married woman; marriage solemnized out of state; property rights.
42-205 Sections, how construed.

42-206 Debts of wife contracted before marriage; husband not liable.
42-207 Married woman; not bound by covenant in joint deed.
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42-101 Marriage a civil contract.

In law, marriage is considered a civil contract, to which the consent of the parties capable
of contracting is essential.

42-102 Minimum age; affliction with venereal disease, disqualification.

At the time of the marriage the male must be of the age of seventeen years or upward,
and the female of the age of seventeen years or upward. No person who is afflicted with a
venereal disease shall marry in this state.

42-103 Marriages; when void.

Marriages are void (1) when either party has a husband or wife living at the time of the
marriage, (2) when either party, at the time of marriage, is mentally incompetent to enter
into the marriage relation, and (3) when the parties are related to each other as parent and
child, grandparent and grandchild, brother and sister of half as well as whole blood, first
cousins when of whole blood, uncle and niece, and aunt and nephew. This subdivision
extends to children and relatives born out of wedlock as well as those born in wedlock.

42-105 Marriage of minor; conditions upon which a license may be issued.

When either party is a minor, no license shall be granted without the written consent
under oath of: (1) Either one of the parents of such minor, if the parents are living
together; (2) the parent having the legal custody of such minor, if the parents are living
separate and apart from each other; (3) the surviving parent, if one of the parents of such
minor is deceased; or (4) the guardian, conservator, or person under whose care and
government such minor may be, if both parents of such minor are deceased or if such
guardian, conservator, or person has the legal and actual custody of such minor. The
county clerk shall be justified in issuing the license, without further proof, upon receiving
an affidavit setting forth the facts with reference to the conditions above specified and
giving consent to the marriage, signed by the person authorized to give written consent
under such circumstances.

42-117 Marriage contracted out of state; when valid.

All marriages contracted without this state, which would be valid by the laws of the
country in which the same were contracted, shall be valid in all courts and places in this
state.

42-201 Wife's separate property; not available for husband or his debts; exception.
The property, real and personal, which any woman in the state may own at the time of her

marriage, rents, issues, profits or proceeds thereof and real, personal or mixed property
which shall come to her by descent, devise or the gift of any person except her husband
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or which she shall acquire by purchase or otherwise shall remain her sole and separate
property, notwithstanding her marriage, and shall not be subject to disposal by her
husband or liable for his debts; PROVIDED, all property of a married woman, except
ninety percent of her wages, not exempt by statute from sale on execution or attachment,
regardless of when or how said property has been or may hereafter be acquired, shall be
liable for the payment of all debts contracted for necessaries furnished the family of said
married woman after execution against the husband for such indebtedness has been
returned unsatisfied for want of goods and chattels, lands and tenements whereon to levy
and make the same.

42-202 Married woman; capacity to contract; same as married man.

A married woman may bargain, sell, and convey her real and personal property. Such a
woman may enter into any contract in the same manner, to the same extent, and with like
effect as a married man. The obligations of her contracts shall be the same as a married
man.

42-203 Married woman; capacity to carry on business; earnings.

Any married woman may carry on trade or business, and perform any labor or services on
her sole and separate account; and the earnings of any married woman, from her trade,
business, labor or services, shall be her sole and separate property, and may be used and
invested by her in her own name.

42-204 Married woman; marriage solemnized out of state; property rights.

Any woman who shall have been married out of this state shall, if her husband afterwards
becomes a resident of this state, enjoy all the rights as to property which she may have
acquired by the laws of any other state, territory or country, or which she may have
acquired by virtue of any marriage contract or settlement made out of this state.

42-205 Sections, how construed.

Nothing contained in sections 42-201 to 42-205 shall invalidate any marriage settlement
or contract.

42-206 Debts of wife contracted before marriage; husband not liable.

The property of the husband shall not be liable for any debts contracted by the wife
before marriage.

42-207 Married woman; not bound by covenant in joint deed.

A married woman shall not be bound by any covenant in a joint deed of herself and
husband.
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Chapter 8.B

Marriage, Divorce & Custody

General Divorce Provisions
(Last Updated: April 2013)

42-341 Decree of another jurisdiction; no force or effect; when.
42-342 Residence; prima facie evidence.

42-343 Sections, how construed.

42-344 Act, how cited.

42-345 Decree of divorce; prior to August 27, 1951; validity.
42-346 Decree of divorce; validity.

42-347 Terms, defined.

42-348 Proceedings; where brought; transfer of proceedings; orders; how treated.
42-349 Dissolution; action; conditions.

42-349.01 Repealed. Laws 2007, LB 554, § 49.

42-350 Legal separation; amendment of pleadings; when.
42-351 County or district court; jurisdiction.

42-352 Proceedings; complaint; filing; service.

42-353 Complaint; contents.

42-354 Repealed. Laws 2004, LB 1207, s. 49.

42-355 Defendant; proper service or appearance.

42-356 Hearings.

42-357 Temporary and ex parte orders; violation; penalty.
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42-341. Decree of another jurisdiction; no force or effect; when

A divorce from the bonds of matrimony obtained in another jurisdiction shall be of no
force or effect in this state, if both parties to the marriage were domiciled in this state at
the time the proceeding for the divorce was commenced except as provided in section 30-
2353.

42-342. Residence; prima facie evidence

Proof that a person obtaining a divorce from the bonds of matrimony in another
jurisdiction was (1) domiciled in this state within twelve months prior to the
commencement of the proceeding therefor, and resumed residence in this state within
eighteen months after the date of his departure therefrom, or (2) at all times after his
departure from this state, and until his return maintained a place of residence within this
state, shall be prima facie evidence that the person was domiciled in this state when the
divorce proceeding was commenced.

42-343. Sections, how construed

Sections 42-341 to 42-344 shall be so interpreted and construed as to effectuate their
general purpose to make uniform the law of those states which enact them.

42-344. Act, how cited
Sections 42-341 to 42-344 may be cited as the Uniform Divorce Recognition Act.
42-345. Decree of divorce; prior to August 27, 1951; validity

When any district court in this state shall have entered of record a decree of divorce prior
to August 27, 1951, it shall be conclusively presumed that the decree, and all instruments
and proceedings in connection therewith, are valid in all respects, notwithstanding some
defect or defects as may appear on the face of the record or the absence of any record of
such court, unless an action is brought within two years from August 27, 1951, attacking
the validity thereof.

42-346. Decree of divorce; validity

When any district court in this state has entered a decree of divorce after August 27,
1951, and when any county court in this state has entered a decree of divorce on or after
October 1, 1997, it shall be conclusively presumed that the decree, and all instruments
and proceedings in connection therewith are valid in all respects, notwithstanding some
defect or defects as may appear on the face of the record or the absence of any record of
such court, unless an action is brought within two years from the entry of such decree of
divorce attacking the validity thereof.

42-347. Terms, defined
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For purposes of sections 42-347 to 42-381, unless the context otherwise requires:

(1) Authorized attorney means an attorney (a) employed by the county subject to
the approval of the county board, (b) employed by the Department of Health and
Human Services, or (c) appointed by the court, who is authorized to investigate
and prosecute child and spousal support cases. An authorized attorney shall
represent the state as provided in section 43-512.03;

(2) Custody includes both legal custody and physical custody;
(3) Dissolution of marriage means the termination of a marriage by decree of a
court of dissolution of marriage shall be considered synonymous with divorce,
and whenever the term divorce appears in the statutes it means dissolution of
marriage pursuant to sections 42-347 to 42-381;
(4) Joint legal custody has the same meaning as in section 43-2922;
(5) Joint physical custody has the same meaning as in section 43-2922;
(6) Legal custody has the same meaning as in section 43-2922;
(7) Legal separation means a decree of a court of competent jurisdiction providing
that two persons who have been legally married shall thereafter live separate and
apart and providing for any necessary adjustment of property, support, and
custody rights between the parties but not dissolving the marriage;
(8) Physical custody has the same meaning as in section 43-2922;
(9) Spousal support, when used in the context of income withholding or any
provisions of law which might lead to income withholding, means alimony or
maintenance support for a spouse or former spouse when ordered as a part of an
order, decree, or judgment which provides for child support and the child and
spouse or former spouse are living in the same household;
(10) State Disbursement Unit has the same meaning as in section 43-3341;
(11) Support order has the same meaning as in section 43-1717; and
(12) Title IV-D Division has the same meaning as in section 43-3341.
42-348. Proceedings; where brought; transfer of proceedings; orders; how treated
All proceedings under sections 42-347 to 42-381 shall be brought in the district court of
the county in which one of the parties resides. Proceedings may be transferred to a

separate juvenile court or county court sitting as a juvenile court which has acquired
jurisdiction pursuant to section 43-2,113. Certified copies of orders filed with the clerk of
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the court pursuant to such section shall be treated in the same manner as similar orders
issued by the court.

42-349. Dissolution; action; conditions

No action for dissolution of marriage may be brought unless at least one of the parties has
had actual residence in this state with a bona fide intention of making this state his or her
permanent home for at least one year prior to the filing of the complaint, or unless the
marriage was solemnized in this state and either party has resided in this state from the
time of marriage to filing the complaint. Persons serving in the armed forces of the
United States who have been continuously stationed at any military base or installation in
this state for one year or, if the marriage was solemnized in this state, have resided in this
state from the time of marriage to the filing of the complaint shall for the purposes of
sections 42-347 to 42-381 be deemed residents of this state.

42-349.01. Repealed.
42-350. Legal separation; amendment of pleadings; when

If a complaint for legal separation is filed before residence requirements for dissolution
of marriage have been complied with, either party, upon complying with such
requirements, may amend his or her pleadings to request a dissolution of marriage, and
notice of such amendment shall be given in the same manner as for an original action
under sections 42-347 to 42-381.

42-351. County or district court; jurisdiction

(1) In proceedings under sections 42-347 to 42-381, the court shall have
jurisdiction to inquire into such matters, make such investigations, and render
such judgments and make such orders, both temporary and final, as are
appropriate concerning the status of the marriage, the custody and support of
minor children, the support of either party, the settlement of the property rights of
the parties, and the award of costs and attorney's fees. The court shall determine
jurisdiction for child custody proceedings under the Uniform Child Custody
Jurisdiction and Enforcement Act.

(2) When final orders relating to proceedings governed by sections 42-347 to 42-
381 are on appeal and such appeal is pending, the court that issued such orders
shall retain jurisdiction to provide for such orders regarding support, custody,
parenting time, visitation, or other access, orders shown to be necessary to allow
the use of property or to prevent the irreparable harm to or loss of property during
the pendency of such appeal, or other appropriate orders in aid of the appeal
process. Such orders shall not be construed to prejudice any party on appeal.

42-352. Proceedings; complaint; filing; service
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A proceeding under sections 42-347 to 42-381 shall be commenced by filing a complaint
in the district court. The proceeding may be heard by the county court or the district court
as provided in section 25-2740. Summons shall be served upon the other party to the
marriage by personal service or in the manner provided in section 25-517.02.

42-353. Complaint; contents

The pleadings required by sections 42-347 to 42-381 shall be governed by the rules of
pleading in civil actions promulgated under section 25-801.01. The complaint shall
include the following:

(1) The name and address of the plaintiff and his or her attorney, except that a
plaintiff who is living in an undisclosed location because of safety concerns is
only required to disclose the county and state of his or her residence and, in such
case, shall provide an alternative address for the mailing of notice;

(2) The name and address, if known, of the defendant;

(3) The date and place of marriage;

(4) The name and year of birth of each child whose custody or welfare may be
affected by the proceedings and whether (a) a parenting plan as provided in the
Parenting Act has been developed and (b) child custody, parenting time,

visitation, or other access or child support is a contested issue;

(5) If the plaintiff is a party to any other pending action for divorce, separation, or
dissolution of marriage, a statement as to where such action is pending;

(6) Reference to any existing restraining orders, protection orders, or criminal no-
contact orders regarding any party to the proceedings;

(7) A statement of the relief sought by the plaintiff, including adjustment of
custody, property, and support rights; and

(8) An allegation that the marriage is irretrievably broken if the complaint is for
dissolution of marriage or an allegation that the two persons who have been
legally married shall thereafter live separate and apart if the complaint is for a
legal separation.

§ 42-354. Repealed.

8 42-355. Defendant; proper service or appearance

No marriage shall be dissolved or legal separation decreed unless the defendant has been
properly served with process or entered an appearance in the case.
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§ 42-356. Hearings

Hearings shall be held in open court upon the oral testimony of witnesses or upon the
depositions of such witnesses taken as in other actions. The court may in its discretion
close the hearing and may restrict the availability of the evidence or bill of exceptions.

§ 42-357. Temporary and ex parte orders; violation; penalty

The court may order either party to pay to the clerk of the district court or to the State
Disbursement Unit, as provided in section 42-369, a sum of money for the temporary
support and maintenance of the other party and minor children if any are affected by the
action and to enable such party to prosecute or defend the action. The court may make
such order after service of process and claim for temporary allowances is made in the
complaint or by motion by the plaintiff or by the defendant in a responsive pleading; but
no such order shall be entered before three days after notice of hearing has been served
on the other party or notice waived. During the pendency of any proceeding under
sections 42-347 to 42-381 after the complaint is filed, upon application of either party
and if the accompanying affidavit of the party or his or her agent shows to the court that
the party is entitled thereto, the court may issue ex parte orders (1) restraining any person
from transferring, encumbering, hypothecating, concealing, or in any way disposing of
real or personal property except in the usual course of business or for the necessaries of
life, and the party against whom such order is directed shall upon order of the court
account for all unusual expenditures made after such order is served upon him or her, (2)
enjoining any party from molesting or disturbing the peace of the other party or any
minor children affected by the action, and (3) determining the temporary custody of any
minor children of the marriage, except that no restraining order enjoining any party from
molesting or disturbing the peace of any minor child shall issue unless, at the same time,
the court determines that the party requesting such order shall have temporary custody of
such minor child. Ex parte orders issued pursuant to subdivisions (1) and (3) of this
section shall remain in force for no more than ten days or until a hearing is held thereon,
whichever is earlier. After motion, notice to the party, and hearing, the court may order
either party excluded from the premises occupied by the other upon a showing that
physical or emotional harm would otherwise result. Any restraining order issued
excluding either party from the premises occupied by the other shall specifically set forth
the location of the premises and shall be served upon the adverse party by the sheriff in
the manner prescribed for serving a summons, and a return thereof shall be filed in the
court. Any person who knowingly violates such an order after service shall be guilty of a
Class Il misdemeanor. In the event a restraining order enjoining any party from molesting
or disturbing the peace of any minor children is issued, upon application and affidavit
setting out the reason therefor, the court shall schedule a hearing within seventy-two
hours to determine whether the order regarding the minor children shall remain in force.
Section 25-1064 shall not apply to the issuance of ex parte orders pursuant to this section.
Any judge of the county court or district court may grant a temporary ex parte order in
accordance with this section.
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Chapter 8.C

Marriage, Divorce, and Custody

Divorce, Separation, Annulment, Custody & Support Provisions
(Last Updated: April 2013)

42-358 Attorney for minor child; appointment; powers; child or spousal support;
records; income withholding; contempt proceedings; fees; evidence; appeal.
42-358.01 Delinquent support order payments; records.

42-358.02 Delinquent child support payments; interest; rate; report; Title IV-D
Division; duties.

42-358.03 Permanent child support payments; failure to pay; work release program.
42-358.04 Delinquent permanent child support payments; remarriage; effect.
42-358.05 Child or spousal support; performance of decree; court powers.

42-358.06 Delinquent permanent child or spousal support payments; lien.

42-358.07 Clerk of the district court; nonperformance of duties; removal from
office.

42-358.08 Information regarding absent parent; duty to furnish; enforcement.
42-358.09 Repealed. Laws 1983, LB 417, s. 2.

42-359 Applications and complaints for spousal, child, or medical support or
alimony; financial statements.

42-360 Reconciliation; transfer of action; when; counseling; costs.
42-361 Marriage irretrievably broken; findings.
42-361.01.

42-362 Spouse mentally ill; guardian ad litem; attorney; appointment; order for
support.

42-363 Waiting period.

42-364 Action involving child support, child custody, parenting time, visitation, or
other access; parenting plan; legal custody and physical custody determination;
rights of parents; child support; termination of parental rights; court; duties;
modification proceedings; use of school records as evidence.

42-364.01 Child support; withholding of earnings; court; powers.

42-364.02 Child support; withholding of earnings; application; who may file.
42-364.03 Child support; withholding of earnings; hearing notice; interrogatories.
42-364.04 Child support; withholding of earnings; service of documents.
42-364.05 Child support; withholding of earnings; court; jurisdiction.

42-364.06 Child support; withholding of earnings; court order.
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42-364.07 Child support; withholding of earnings; attorney's fee.
42-364.08 Child support; withholding of earnings; limitations.
42-364.09 Child support; withholding of earnings; priority.

42-364.10 Child support; withholding of earnings; order; dissolution; revocation;
modification; service.

42-364.11 Child support; withholding of earnings; terms, defined.

42-364.12 Child support; withholding of earnings; employer; civil contempt;
liability for damages; injunction.

42-364.13 Support order; requirements.
42-364.14 Parent-employee; consent to withholding of earnings; procedure.

42-364.15 Enforcement of parenting time, visitation, or other access orders;
procedure; costs.

42-364.16 Child support guidelines; establishment; use.

42-364.17 Dissolution, legal separation, or order establishing paternity; incorporate
financial arrangements.

42-365 Decree; alimony; division of property; criteria; modification; revocation;
termination.

42-366 Property settlements; effect; enforcement; modification.
42-367 Temporary allowance; costs; payment.
42-368 Decree of separation; support order; modification; revocation.

42-369 Support or alimony; presumption; items includable; payments;
disbursement; enforcement; health insurance.

42-370 Contempt proceedings; attorney's fees; costs.

42-371 Judgments and orders; liens; release; time limitation on lien; security;
attachment; priority.

42-371.01 Duty to pay child support; termination, when; procedure; State Court
Administrator; duties.

42-372 Decree; appeals.

42-372.01 Decree; when final.

42-372.02 Decree; assignment of real estate; affidavit and certificate; filing.
42-372.03 Legal separation decree; application to set aside decree.

42-373 Annulments; procedure.

42-374 Annulment; conditions.

42-375 Annulments; persons under disability; who may bring action; denial, when.
42-376 Doubted marriage; procedure.
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42-377 Legitimacy of children.

42-378 Nullity of marriage; procedure; costs.

42-379 Repealed. Laws 1997, LB 229, s. 46.

42-380 Restoration of former name; procedure.

42-381 Minor child; rights of parents.

43-512.15. Title 1V-D child support order; modification; when; procedures
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42-358. Attorney for minor child; appointment; powers; child or spousal support;
records; income withholding; contempt proceedings; fees; evidence; appeal

(1) The court may appoint an attorney to protect the interests of any minor
children of the parties. Such attorney shall be empowered to make independent
investigations and to cause witnesses to appear and testify on matters pertinent to
the welfare of the children. The court shall by order fix the fee, including
disbursements, for such attorney, which amount shall be taxed as costs and paid
by the parties as ordered. If the court finds that the party responsible is indigent,
the court may order the county to pay the costs.

(2) Following entry of any decree, the court having jurisdiction over the minor
children of the parties may at any time appoint an attorney, as friend of the court,
to initiate contempt proceedings for failure of any party to comply with an order
of the court directing such party to pay temporary or permanent child support. The
county attorney or authorized attorney may be appointed by the court for the
purposes provided in this section, in which case the county attorney or authorized
attorney shall represent the state.

(3) The clerk of each district court shall maintain records of support orders. The
Title IV-D Division of the Department of Health and Human Services shall
maintain support order payment records pursuant to section 43-3342.01 and the
clerk of each district court shall maintain records of payments received pursuant
to sections 42-369 and 43-3342.01. For support orders in all cases issued before
September 6, 1991, and for support orders issued or modified on or after
September 6, 1991, in cases in which no party has applied for services under Title
IV-D of the federal Social Security Act, as amended, each month the Title IV-D
Division shall certify all cases in which the support order payment is delinquent in
an amount equal to the support due and payable for a one-month period of time.
The Title IV-D Division shall provide the case information in electronic format,
and upon request in print format, to the judge presiding over domestic relations
cases and to the county attorney or authorized attorney. A rebuttable presumption
of contempt shall be established if a prima facie showing is made that the court-
ordered child or spousal support is delinquent. In cases in which one of the parties
receives services under Title IV-D of the federal Social Security Act, as amended,
the Title I'\VV-D Division shall certify all such delinquent support order payments to
the county attorney or the authorized attorney.

In each case certified, if income withholding has not been implemented it shall be
implemented pursuant to the Income Withholding for Child Support Act. If income
withholding is not feasible and no other action is pending for the collection of support
payments, the court shall appoint an attorney to commence contempt of court
proceedings. If the county attorney or authorized attorney consents, he or she may be
appointed for such purpose. The contempt proceeding shall be instituted within ten days
following appointment, and the case shall be diligently prosecuted to completion. The
court shall by order fix the fee, including disbursements, for such attorney, which amount
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shall be taxed as costs and paid by the parties as ordered. Any fees allowed for the
services of any county attorney or authorized attorney shall be paid to the Department of
Health and Human Services when there is an assignment of support to the department
pursuant to section 43-512.07 or when an application for child support services is on file
with a county attorney or authorized attorney. If the court finds the party responsible is
indigent, the court may order the county to pay the costs.

(4) If, at the hearing, the person owing child or spousal support is called for
examination as an adverse party and such person refuses to answer upon the
ground that his or her testimony may be incriminating, the court may, upon the
motion of the county attorney or authorized attorney, require the person to answer
and produce the evidence. In such a case the evidence produced shall not be
admissible in any criminal case against such person nor shall any evidence
obtained because of the knowledge gained by such evidence be so admissible.

(5) The court may order access to all revenue information maintained by the
Department of Revenue or other agencies concerning the income of persons liable
or who pursuant to this section and sections 42-358.08 and 42-821 may be found
liable to pay child or spousal support payments.

(6) Any person aggrieved by a determination of the court may appeal such
decision to the Court of Appeals.

42-358.01. Delinquent support order payments; records

Records of delinquencies in support order payments shall be kept by the Title IV-D
Division of the Department of Health and Human Services or by the clerks of the district
courts pursuant to their responsibilities under law.

42-358.02. Delinquent child support payments, spousal support payments, and
medical support payments; interest; rate; report; Title IV-D Division; duties

(1) All delinquent child support payments, spousal support payments, and medical
support payments shall draw interest at the rate specified in section 45-103 in
effect on the date of the most recent order or decree. Such interest shall be
computed as simple interest.

(2) All child support payments, spousal support payments, and medical support
payments shall become delinquent the day after they are due and owing, except
that no obligor whose support payments are automatically withheld from his or
her paycheck shall be regarded or reported as being delinquent or in arrears if (a)
any delinquency or arrearage is solely caused by a disparity between the schedule
of the obligor's regular pay dates and the scheduled date the support payment is
due, (b) the total amount of support payments to be withheld from the paychecks
of the obligor and the amount ordered by the support order are the same on an
annual basis, and (c) the automatic deductions for support payments are
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continuous and occurring. Interest shall not accrue until thirty days after such
payments are delinquent.

(3) The court shall order the determination of the amount of interest due, and such
interest shall be payable in the same manner as the support payments upon which
the interest accrues subject to subsection (2) of this section or unless it is waived
by agreement of the parties. The Title IV-D Division of the Department of Health
and Human Services shall compute interest and identify delinquencies pursuant to
this section on the payments received by the State Disbursement Unit pursuant to
section 42-369. The Title IV-D Division shall provide the case information in
electronic format, and upon request in print format, to the judge presiding over
domestic relations cases and to the county attorney or authorized attorney.

(4) Support order payments shall be credited in the following manner:

(a) First, to the payments due for the current month in the following order:
Child support payments, then spousal support payments, and lastly
medical support payments;

(b) Second, toward any payment arrearage owing, in the following order:
Child support payment arrearage, then spousal support payment arrearage,
and lastly medical support payment arrearage; and

(c) Third, toward the interest on any payment arrearage, in the following
order: Child support payment arrearage interest, then spousal support
payment arrearage interest, and lastly medical support payment arrearage
interest.

(5) Interest which may have accrued prior to September 6, 1991, shall not be
affected or altered by changes to this section which take effect on such date. All
delinquent support order payments and all decrees entered prior to such date shall
draw interest at the effective rate as prescribed by this section commencing as of
such date.

42-358.03. Permanent child support payments; failure to pay; work release program
Any person found guilty of contempt of court for failure to pay permanent child support
payments and imprisoned therefor shall be committed to a court-supervised work release
program. Ninety percent of earnings realized from such program shall be applied to
payment of delinquencies in support payments minus appropriate deductions for the cost
of work release.

42-358.04. Delinquent permanent child support payments; remarriage; effect

Remarriage of the person entitled to collect under a permanent child support decree shall
not work to cut off delinquent payments due under such decree.
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42-358.05. Child or spousal support; performance of decree; court powers

After a hearing on the issue, the court may order immediate implementation of income
withholding pursuant to the Income Withholding for Child Support Act or require the
posting of a bond at the time that a temporary or permanent child support or spousal
support decree is issued to insure performance of the decree.

42-358.06. Delinquent permanent child or spousal support payments; lien

A lien upon the property of one who is delinquent in permanent child or spousal support
payments may be instituted and enforced according to the terms of section 42-371.

42-358.07. Clerk of the district court; nonperformance of duties; removal from
office

Any clerk of the district court who fails to perform his or her duties under sections 42-
358 to 42-358.07 or the Income Withholding for Child Support Act shall be removed
from office after conviction for such offense.

42-358.08. Information regarding absent parent; duty to furnish; enforcement

Notwithstanding any other provision of law regarding the confidentiality of records and
when not prohibited by the federal Privacy Act of 1974, Public Law 93-579, as amended,
each department and agency of state, county, and city government and each employer or
other payor as defined in section 43-1709 shall, upon request, furnish to any court-
appointed individuals, the county attorney, any authorized attorney, or the Department of
Health and Human Services an absent parent's address, social security number, amount of
income, health insurance information, and employer's name and address for the exclusive
purpose of establishing and collecting child or spousal support. Information so obtained
shall be used for no other purpose. This section may be enforced by filing a court action.

42-358.09. Repealed.
42-359. Applications for spousal support or alimony; financial statements

Applications for spousal support or alimony shall be accompanied by a statement of the
applicant's financial condition and, to the best of his or her knowledge, a statement of the
other party's financial condition. Such other party may file his or her statement, if he or
she so desires, and shall do so if ordered by the court. Statements shall be under oath and
shall show income from salary or other sources, assets, debts and payments thereon,
living expenses, and other relevant information. Required forms for financial statements
may be furnished by the court.

42-360. Reconciliation; transfer of action; when; counseling; costs
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No decree shall be entered under sections 42-347 to 42-381 unless the court finds that
every reasonable effort to effect reconciliation has been made. Proceedings filed pursuant
to sections 42-347 to 42-381 shall be subject to transfer to a conciliation court pursuant to
section 42-822 or 42-823, in counties where such a court has been established. In
counties having no conciliation court, the court hearing proceedings under sections 42-
347 to 42-381 may refer the parties to qualified marriage counselors or family service
agencies, or other persons or agencies determined by the court to be qualified to provide
conciliation services, if the court finds that there appears to be some reasonable
possibility of a reconciliation being effected. In no case shall the court order marriage
counseling upon the request of only one of the parties to the dissolution or his or her
attorney. If both parties agree to attend counseling but do not agree on an assignment of
the costs of such counseling, the court, after receiving an application for such costs and
upon a showing that the parties cannot agree on an assignment of such costs, shall assign
such costs in a temporary or permanent order.

42-361. Marriage irretrievably broken; findings; decree issued without hearing;
when

(1) If both of the parties state under oath or affirmation that the marriage is
irretrievably broken, or one of the parties so states and the other does not deny it,
the court, after hearing, shall make a finding whether the marriage is irretrievably
broken.

(2) If one of the parties has denied under oath or affirmation that the marriage is
irretrievably broken, the court shall consider all relevant factors, including the
circumstances that gave rise to the filing of the complaint and the prospect of
reconciliation, and shall make a finding whether the marriage is irretrievably
broken.

(3) Sixty days or more after perfection of service of process, the court may enter a
decree of dissolution without a hearing if:

(a) Both parties waive the requirement of the hearing and the court has
sufficient basis to make a finding that it has subject matter jurisdiction
over the dissolution action and personal jurisdiction over both parties; and

(b) Both parties have certified in writing that the marriage is irretrievably
broken, both parties have certified that they have made every reasonable
effort to effect reconciliation, all documents required by the court and by
statute have been filed, and the parties have entered into a written
agreement, signed by both parties under oath, resolving all issues
presented by the pleadings in their dissolution action.

42-361.01.

In a legal separation proceeding:
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(1) If both of the parties state under oath or affirmation that they shall thereafter
live separate and apart, or one of the parties so states and the other does not deny
it, the court, after hearing, shall make a finding whether the legal separation
should be granted and if so may enter a decree of legal separation;

(2) If one of the parties has denied under oath or affirmation that they will
thereafter live separate and apart, the court shall, after hearing, consider all
relevant factors, including the circumstances that gave rise to the filing of the
complaint and the prospect of reconciliation, and shall make a finding whether the
legal separation should be granted and if so may enter a decree of legal
separation; or

(3) Sixty days or more after perfection of service of process, the court may enter a
decree of legal separation without a hearing if:

(a) Both parties waive the requirement of the hearing and the court has
sufficient basis to make a finding that it has subject matter jurisdiction
over the legal separation proceeding and personal jurisdiction over both
parties; and

(b) Both parties have certified in writing that they shall thereafter live
separate and apart, both parties have certified that they have made every
reasonable effort to effect reconciliation, all documents required by the
court and by statute have been filed, and the parties have entered into a
written agreement, signed by both parties under oath, resolving all issues
presented by the pleadings in their legal separation proceeding.

42-362. Spouse mentally ill; guardian ad litem; attorney; appointment; order for
support

When the pleadings or evidence in any action pursuant to sections 42-347 to 42-381
indicate that either spouse is mentally ill, a guardian ad litem or an attorney, or both, shall
be appointed to represent the interests of such spouse. Such guardian’s fee or attorney's
fee, or both, shall be taxed as costs when allowed by the court and shall be paid by the
county if the parties are unable to do so. When a marriage is dissolved and the evidence
indicates that either spouse is mentally ill, the court may, at the time of dissolving the
marriage or at any time thereafter, make such order for the support and maintenance of
such mentally ill person as it may deem necessary and proper, having due regard to the
property and income of the parties, and the court may require the party ordered to provide
support and maintenance to file a bond or otherwise give security for such support. Such
an order for support may be entered upon the application of the guardian or guardian ad
litem or of any person, county, municipality, or institution charged with the support of
such mentally ill person. The order for support may, if necessary, be revised from time to
time on like application.

42-363. Waiting period
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No suit for divorce shall be heard or tried until sixty days after perfection of service of
process, at which time the suit may be heard or tried and a decree may be entered.

42-364. Action involving child support, child custody, parenting time, visitation, or
other access; parenting plan; legal custody and physical custody determination;
rights of parents; child support; termination of parental rights; court; duties;
modification proceedings; use of school records as evidence

(1)(a) In an action under Chapter 42 involving child support, child custody,
parenting time, visitation, or other access, the parties and their counsel, if
represented, shall develop a parenting plan as provided in the Parenting Act. If the
parties and counsel do not develop a parenting plan, the complaint shall so
indicate as provided in section 42-353 and before July 1, 2010, the case may be
referred to mediation, specialized alternative dispute resolution, or other
alternative dispute resolution process and on or after such date the case shall be
referred to mediation or specialized alternative dispute resolution as provided in
the Parenting Act. For good cause shown and (i) when both parents agree and
such parental agreement is bona fide and not asserted to avoid the purposes of the
Parenting Act, or (ii) when mediation or specialized alternative dispute resolution
is not possible without undue delay or hardship to either parent, the mediation or
specialized alternative dispute resolution requirement may be waived by the court.
In such a case where waiver of the mediation or specialized alternative dispute
resolution is sought, the court shall hold an evidentiary hearing and the burden of
proof for the party or parties seeking waiver is by clear and convincing evidence.

(b) The decree in an action involving the custody of a minor child shall
include the determination of legal custody and physical custody based
upon the best interests of the child, as defined in the Parenting Act, and
child support. Such determinations shall be made by incorporation into the
decree of (i) a parenting plan developed by the parties, if approved by the
court, or (ii) a parenting plan developed by the court based upon evidence
produced after a hearing in open court if no parenting plan is developed by
the parties or the plan developed by the parties is not approved by the
court. The decree shall conform to the Parenting Act.

(c) The social security number of each parent and the minor child shall be
furnished to the clerk of the district court but shall not be disclosed or
considered a public record.

(2) In determining legal custody or physical custody, the court shall not give
preference to either parent based on the sex of the parent and, except as provided
in section 43-2933, no presumption shall exist that either parent is more fit or
suitable than the other. Custody shall be determined on the basis of the best
interests of the child, as defined in the Parenting Act. Unless parental rights are
terminated, both parents shall continue to have the rights stated in section 42-381.
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(3) Custody of a minor child may be placed with both parents on a joint legal
custody or joint physical custody basis, or both, (a) when both parents agree to
such an arrangement in the parenting plan and the court determines that such an
arrangement is in the best interests of the child or (b) if the court specifically
finds, after a hearing in open court, that joint physical custody or joint legal
custody, or both, is in the best interests of the minor child regardless of any
parental agreement or consent.

(4) In determining the amount of child support to be paid by a parent, the court
shall consider the earning capacity of each parent and the guidelines provided by
the Supreme Court pursuant to section 42-364.16 for the establishment of child
support obligations. Upon application, hearing, and presentation of evidence of an
abusive disregard of the use of child support money or cash medical support paid
by one party to the other, the court may require the party receiving such payment
to file a verified report with the court, as often as the court requires, stating the
manner in which child support money or cash medical support is used. Child
support money or cash medical support paid to the party having custody of the
minor child shall be the property of such party except as provided in section 43-
512.07. The clerk of the district court shall maintain a record, separate from all
other judgment dockets, of all decrees and orders in which the payment of child
support, cash medical support, or spousal support has been ordered, whether
ordered by a district court, county court, separate juvenile court, or county court
sitting as a juvenile court. Orders for child support or cash medical support in
cases in which a party has applied for services under Title IV-D of the federal
Social Security Act, as amended, shall be reviewed as provided in sections 43-
512.12 to 43-512.18.

(5) Whenever termination of parental rights is placed in issue:

() The court shall transfer jurisdiction to a juvenile court established
pursuant to the Nebraska Juvenile Code unless a showing is made that the
county court or district court is a more appropriate forum. In making such
determination, the court may consider such factors as cost to the parties,
undue delay, congestion of dockets, and relative resources available for
investigative and supervisory assistance. A determination that the county
court or district court is a more appropriate forum shall not be a final order
for the purpose of enabling an appeal. If no such transfer is made, the
court shall appoint an attorney as guardian ad litem to protect the interests
of any minor child. The court may terminate the parental rights of one or
both parents after notice and hearing when the court finds such action to
be in the best interests of the minor child, as defined in the Parenting Act,
and it appears by the evidence that one or more of the grounds for
termination of parental rights stated in section 43-292 exist; and

(b) The court shall inform a parent who does not have legal counsel of the
parent's right to retain counsel and of the parent's right to retain legal
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counsel at county expense if such parent is unable to afford legal counsel.
If such parent is unable to afford legal counsel and requests the court to
appoint legal counsel, the court shall immediately appoint an attorney to
represent the parent in the termination proceedings. The court shall order
the county to pay the attorney's fees and all reasonable expenses incurred
by the attorney in protecting the rights of the parent. At such hearing, the
guardian ad litem shall take all action necessary to protect the interests of
the minor child. The court shall fix the fees and expenses of the guardian
ad litem and tax the same as costs but may order the county to pay on
finding the responsible party indigent and unable to pay.

(6) Modification proceedings relating to support, custody, parenting time,
visitation, other access, or removal of children from the jurisdiction of the court
shall be commenced by filing a complaint to modify. Modification of a parenting
plan is governed by the Parenting Act. Proceedings to modify a parenting plan
shall be commenced by filing a complaint to modify. Such actions may be
referred to mediation, specialized alternative dispute resolution, or other
alternative dispute resolution process before July 1, 2010, and on and after such
date shall be referred to mediation or specialized alternative dispute resolution as
provided in the Parenting Act. For good cause shown and (a) when both parents
agree and such parental agreement is bona fide and not asserted to avoid the
purposes of the Parenting Act, or (b) when mediation or specialized alternative
dispute resolution is not possible without undue delay or hardship to either parent,
the mediation or specialized alternative dispute resolution requirement may be
waived by the court. In such a case where waiver of the mediation or specialized
alternative dispute resolution is sought, the court shall hold an evidentiary hearing
and the burden of proof for the party or parties seeking waiver is by clear and
convincing evidence. Service of process and other procedure shall comply with
the requirements for a dissolution action.

(7) In any proceeding under this section relating to custody of a child of school
age, certified copies of school records relating to attendance and academic
progress of such child are admissible in evidence.

42-364.01. Child support; withholding of earnings; court; powers

In any proceeding when a district court, county court, or separate juvenile court has
ordered, temporarily or permanently, a parent, referred to as parent-employee in sections
42-364.01 to 42-364.12, to pay any amount for the support of a minor child, that court
shall, following application, hearing, and findings, as required by sections 42-364.02 to
42-364.12, order the employer of such parent:

(1) To withhold, from the parent-employee’s nonexempt, disposable earnings
presently due and to be due in the future, such amounts as shall reduce and satisfy
the parent-employee’s previous arrearage in child support payments arising from
the parent-employee's failure to comply fully with an order previously entered to
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pay child support, the parent-employee’s obligation to pay child support as
ordered by the court as such obligation accrues in the future;

(2) To pay to the parent-employee, on his or her regularly scheduled payday such
earnings then due which are not ordered withheld;

(3) To deduct from the sums so withheld an amount set by the court, but not to
exceed two dollars and fifty cents in any calendar month, as compensation for the
employer's reasonable cost incurred in complying with such order;

(4) To remit within seven calendar days after the date the obligor is paid such
sums withheld, less the deduction as allowed by the court pursuant to subdivision
(3) of this section, to the State Disbursement Unit;

(5) To refrain from dismissing, demoting, disciplining, and in any way penalizing
the parent-employee on account of the proceeding to collect child support, on
account of any order or orders entered by the court in such proceeding, and on
account of employer compliance with such order or orders; and

(6) To notify in writing the clerk of the court entering such order of the
termination of the employment of such parent-employee, the last-known address
of the parent-employee, and the name and address of the parent-employee's new
employer, if known, and to provide such written notification within thirty days
after the termination of employment.

42-364.02. Child support; withholding of earnings; application; who may file

Any person having a direct interest in the welfare of a minor child may file an
application, with the court that has previously ordered a parent to pay any amount for the
support of the minor child, requesting the court to hold a hearing on such application and
to enter an order as allowed by the provisions of section 42-364.01. Persons having a
direct interest in the welfare of a child shall include a parent or legal guardian of the
child, a person having custody of the child pursuant to an order of a court of competent
jurisdiction, a county attorney, a deputy or assistant county attorney, and an employee of
a county welfare office. No court, even if it has custody of a minor child, may initiate
such an application.

42-364.03. Child support; withholding of earnings; hearing notice; interrogatories

Upon the filing of an application to withhold and transmit earnings, the court shall set a
date, time, and place for a hearing thereon, which hearing shall be set not more than three
weeks later than the date such application is filed. The applicant shall then cause to be
served on the employer a copy of the application, a notice of hearing and interrogatories
to be completed and returned by the employer to the court no later than three days prior
to the hearing, which interrogatories when completed shall show whether the parent-
employee is an employee of the employer, whether such parent-employee performs work
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or provides services or makes sales for the employer in Nebraska, the present length of
employment of the parent-employee with the employer, the present pay period for such
parent-employee, the average earnings for such parent-employee per pay period, the
average disposable earnings for such parent-employee per pay period, and the name and
address of the person, office or division of the employer responsible for the preparation
of the parent-employee's earnings payments. The applicant shall also cause to be served
on the parent-employee a copy of the application and a notice of hearing.

42-364.04. Child support; withholding of earnings; service of documents

Service of the documents required by the provisions of section 42-364.03 shall be made
in the manner provided for service of a summons in a civil action, except that certified
mail service may not be used.

42-364.05. Child support; withholding of earnings; court; jurisdiction

The court that entered the order requiring the parent to pay any amount for the support of
a minor child and in which the application to withhold and transmit earnings is filed shall
have jurisdiction of any employer who transacts any business in the state or contracts to
supply services or things in the state and of the parent-employee and all the parent-
employee's earnings if the parent-employee be a resident of the state, and, if the parent-
employee not be a resident of the state, of those earnings of the parent-employee arising
from the performance of work, the providing of services, or the sale of goods or services
for the employer by the parent-employee in the state. Such court has jurisdiction
regardless of where in the state the employer transacts business or contracts to supply
services or things, or where the parent-employee resides or performs work, provides
services, or sells goods and services. A failure of service, as required by the provisions of
sections 42-364.03 and 42-364.04, upon the parent-employee shall not affect the court's
jurisdiction of the earnings and of the employer.

42-364.06. Child support; withholding of earnings; court order

The court shall enter an order as allowed by section 42-364.01 at the hearing on the
application for such order, if it finds that it has jurisdiction of the employer and the
earnings of the parent-employee, that the parent-employee is an employee as defined in
section 42-364.11 of the employer, and that the parent-employee has not complied in full
with the previous order of the court requiring such parent-employee to pay for the support
of a minor child. Noncompliance with a child support order shall not be found if the child
support payments are automatically withheld from the paycheck if (1) any delinquency or
arrearage is solely caused by a disparity between the schedule of the regular pay dates
and the scheduled date the child support is due, (2) the total amount of child support to be
withheld from the paychecks and the amount ordered by the support order are the same
on an annual basis, and (3) the automatic deductions for child support are continuous and
occurring. Nothing shall prohibit the court from continuing the order to withhold and
transmit after the parent-employee has become current on the court-ordered obligation to
pay child support. In fixing the amount to be withheld by the employer from the parent-
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employee's nonexempt, disposable earnings, the court shall determine that amount of
earnings which, if paid over a reasonable period, would satisfy in full the child support
arrearage existing as of the time of the hearing and would satisfy each child support
obligation to come due in the future as such came due and would satisfy over a
reasonable period of time the attorney's fee awarded, if any, pursuant to section 42-
364.07. The court shall set flat amounts to be withheld, or, if the parent-employee's pay
varies substantially from pay period to pay period, it may set a percentage of the
nonexempt, disposable earnings to be withheld.

42-364.07. Child support; withholding of earnings; attorney’s fee

The court may award a reasonable attorney's fee to the applicant for the services of the
applicant's attorney in obtaining the order to withhold and transmit earnings. Such fee
shall be reasonably related to the time spent by the attorney in obtaining such order and
not to the amounts collected or to be collected pursuant to such order. If the court awards
an attorney's fee, it shall provide that such fee shall be paid from that portion of the
amounts withheld and transmitted to the clerk of the court which the court designates as
the attorney fee award.

42-364.08. Child support; withholding of earnings; limitations

The amount to be withheld from the parent-employee's disposable income under any
order to withhold and transmit earnings entered pursuant to sections 42-364.01 to 42-
364.12 shall not in any case exceed the maximum amount permitted to be withheld under
section 303(b) of the Consumer Protection Credit Act, 15 U.S.C. 1673(b)(2)(A) and (B),
nor shall any amount withheld to satisfy a child or spousal support arrearage, when added
to the amount withheld to pay current support and the fee provided for in subdivision (3)
of section 42-364.01, exceed such maximum amount.

42-364.09. Child support; withholding of earnings; priority

Any order to withhold and transmit earnings shall have priority over any attachment,
execution, garnishment, or wage assignment, unless otherwise ordered by the court.

42-364.10. Child support; withholding of earnings; order; dissolution; revocation;
modification; service

An order to withhold and transmit earnings shall dissolve without any court action thirty
days after the parent-employee ceases employment with the employer. An order to
withhold and transmit earnings may be revoked by the court upon application when the
parent-employee is not in arrears of any court-ordered child support as of the date of the
application. An order to withhold and transmit earnings may be modified or revoked by
the court upon application and for good cause shown. All applications to revoke or
modify shall be served upon the employer and all persons having an interest in the order
to withhold and transmit earnings, by United States certified mail, return receipt
requested, addressed to the last-known addresses of such persons.
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42-364.11. Child support; withholding of earnings; terms, defined

For the purposes of sections 42-364.01 to 42-364.14, unless the context otherwise
requires:

(1) Earnings shall mean compensation paid or payable for personal services,
whether denominated as wages, salary, commission, bonus, or otherwise, and
shall include any periodic payments pursuant to a pension or a retirement program
and any payments made to an independent contractor for services performed;

(2) Disposable earnings shall mean that part of the earnings of any individual
remaining after the deduction from those earnings of any amounts required by law
to be withheld, excepting the amounts required to be deducted and withheld
pursuant to sections 42-357 and 42-363 to 42-365 or those provisions allowing
garnishment, attachment, or execution;

(3) Employer shall mean any person, partnership, limited liability company, firm,
corporation, association, political subdivision, or department of the state in
possession of earnings;

(4) Employee shall mean any person who is compensated by an employer for
services performed, regardless of how such compensation is denominated, and
shall include independent contractors who receive compensation for services;

(5) Workweek shall mean any seven consecutive days during which a parent-
employee performs work, provides services, or sells goods or services for an
employer; and

(6) Pay period shall mean that regular interval of time, whether it be daily,
weekly, biweekly, semimonthly, monthly, or some other regular interval, for
which an employer pays earnings to a parent-employee.

42-364.12. Child support; withholding of earnings; employer; civil contempt;
liability for damages; injunction

Any employer failing to make answer truthfully and completely to the interrogatories
propounded pursuant to section 42-364.03 may be punished by the court for civil
contempt. The court shall first afford such employer a reasonable opportunity to purge
itself of such contempt. Any employer who shall fail or refuse to deliver earnings
pursuant to an order to withhold and transmit earnings, when such employer has had in its
possession such earnings, shall be personally liable for the amount of such earnings
which the employer failed or refused to deliver, together with costs, interest, and
reasonable attorney's fees. Any employer who fails to notify in writing the clerk of the
court entering an order to withhold and transmit earnings of the termination of the parent-
employee and the name and address of the parent-employee's new employer, if known,
within thirty days after the termination of employment, may be punished by the court for
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civil contempt. Any employer who dismisses, demotes, disciplines, or in any way
penalizes a parent-employee on account of any proceeding to collect child support, on
account of any order or orders entered by the court in such proceeding, or on account of
the employer's compliance with such order or orders, shall be liable to the parent-
employee for all damages, together with costs, interest thereon, and a reasonable
attorney's fee, resulting from the employer’s action and may be enjoined by any court of
competent jurisdiction from continuing such action. Any proceeding to punish an
employer for contempt, to hold the employer liable for earnings not withheld and
transmitted, to hold the employer liable for actions taken against the parent-employee, or
to enjoin the employer from continuing such actions, must be commenced within ninety
days after the employer's act or failure to act upon which such proceeding is based.

42-364.13. Support order; requirements

(1) Any order for support entered by the court shall specifically provide that any
person ordered to pay a judgment shall be required to furnish to the clerk of the
district court his or her address, telephone number, and social security number,
the name of his or her employer, whether or not such person has access to
employer-related health insurance coverage and, if so, the health insurance policy
information, and any other information the court deems relevant until such
judgment is paid in full. The person shall also be required to advise the clerk of
any changes in such information between the time of entry of the decree and the
payment of the judgment in full. If both parents are parties to the action, such
order shall provide that each be required to furnish to the clerk of the district court
all of the information required by this subsection. Failure to comply with this
section shall be punishable by contempt.

(2) All support orders entered by the court shall include the year of birth of any
child for whom the order requires the provision of support.

(3) Until the Title 1'V-D Division of the Department of Health and Human
Services has operative the statewide automated data processing and retrieval
system necessary for centralized collection and disbursement of support order
payments:

(a) If any case contains an order or judgment for child, medical, or spousal
support, the order shall include the following statements:

In the event that the (plaintiff or defendant) fails to pay any child, medical,
or spousal support payment, as such failure is certified each month by the
district court clerk in cases in which court-ordered support is delinquent in
an amount equal to the support due and payable for a one-month period of
time, he or she shall be subject to income withholding and may be
required to appear in court on a date to be determined by the court and
show cause why such payment was not made. In the event that the
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(plaintiff or defendant) fails to pay and appear as ordered, a warrant shall
be issued for his or her arrest.

(b) If the court orders income withholding regardless of whether or not
payments are in arrears pursuant to section 43-1718.01 or 43-1718.02, the
statement in this subsection may be altered to read as follows:

In the event that the (plaintiff or defendant) fails to pay any child, medical,
or spousal support payment, as such failure is certified each month by the
district court clerk in cases in which court-ordered support is delinquent in
an amount equal to the support due and payable for a one-month period of
time, he or she may be required to appear in court on a date to be
determined by the court and show cause why such payment was not made.
In the event that the (plaintiff or defendant) fails to pay and appear as
ordered, a warrant shall be issued for his or her arrest.

(4) When the Title IV-D Division of the Department of Health and Human
Services has operative the statewide automated data processing and retrieval
system necessary for centralized collection and disbursement of support order
payments:

(a) If any case contains an order or judgment for child, medical, or spousal
support, the order shall include the following statements:

In the event that the (plaintiff or defendant) fails to pay any child, medical,
or spousal support payment, as such failure is certified each month by the
State Disbursement Unit in cases in which court-ordered support is
delinquent in an amount equal to the support due and payable for a one-
month period of time, he or she shall be subject to income withholding and
may be required to appear in court on a date to be determined by the court
and show cause why such payment was not made. In the event that the
(plaintiff or defendant) fails to pay and appear as ordered, a warrant shall
be issued for his or her arrest.

(b) If the court orders income withholding regardless of whether or not
payments are in arrears pursuant to section 43-1718.01 or 43-1718.02, the
statement in this subsection may be altered to read as follows:

In the event that the (plaintiff or defendant) fails to pay any child, medical,
or spousal support payment, as such failure is certified each month by the
State Disbursement Unit in cases in which court-ordered support is
delinquent in an amount equal to the support due and payable for a one-
month period of time, he or she may be required to appear in court on a
date to be determined by the court and show cause why such payment was
not made. In the event that the (plaintiff or defendant) fails to pay and
appear as ordered, a warrant shall be issued for his or her arrest.
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42-364.14. Parent-employee; consent to withholding of earnings; procedure

Nothing in the Income Withholding for Child Support Act or sections 42-364.01 to 42-
364.13 shall be construed as prohibiting a parent-employee from consenting to an order
to withhold and transmit earnings as part of a property settlement agreement incorporated
into a decree dissolving a marriage or by agreement in a proceeding in the district court,
county court, or separate juvenile court in which the payment of child support is an issue.
If the parent-employee has consented to such an order, the court shall not be required to
hold a separate hearing or make findings as provided in the act or such sections. The
clerk of the court shall notify the employer, if any, of the parent-employee of any such
order by first-class mail and file a record of such mailing in the court.

42-364.15. Enforcement of parenting time, visitation, or other access orders;
procedure; costs

In any proceeding when a court has ordered a parent to pay, temporarily or permanently,
any amount for the support of a minor child and in the same proceeding has ordered
parenting time, visitation, or other access with any minor child on behalf of such parent,
the court shall enforce its orders as follows:

(1) Upon the filing of a motion which is accompanied by an affidavit stating that
either parent has unreasonably withheld or interfered with the exercise of the
court order after notice to the parent and hearing, the court shall enter such orders
as are reasonably necessary to enforce rights of either parent including the
modification of previous court orders relating to parenting time, visitation, or
other access. The court may use contempt powers to enforce its court orders
relating to parenting time, visitation, or other access. The court may require either
parent to file a bond or otherwise give security to insure his or her compliance
with court order provisions; and

(2) Costs, including reasonable attorney's fees, may be taxed against a party found
to be in contempt pursuant to this section.

42-364.16. Child support guidelines; establishment; use

The Supreme Court shall provide by court rule, as a rebuttable presumption, guidelines
for the establishment of all child support obligations. Child support shall be established in
accordance with such guidelines, which guidelines are presumed to be in the best
interests of the child, unless the court finds that one or both parties have produced
sufficient evidence to rebut the presumption that the application of the guidelines will
result in a fair and equitable child support order.

42-364.17. Dissolution, legal separation, or order establishing paternity; incorporate
financial arrangements
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A decree of dissolution, legal separation, or order establishing paternity shall incorporate
financial arrangements for each party's responsibility for reasonable and necessary
medical, dental, and eye care, medical reimbursements, day care, extracurricular activity,
education, and other extraordinary expenses of the child and calculation of child support
obligations.

42-365. Decree; alimony; division of property; criteria; modification; revocation;
termination

When dissolution of a marriage is decreed, the court may order payment of such alimony
by one party to the other and division of property as may be reasonable, having regard for
the circumstances of the parties, duration of the marriage, a history of the contributions to
the marriage by each party, including contributions to the care and education of the
children, and interruption of personal careers or educational opportunities, and the ability
of the supported party to engage in gainful employment without interfering with the
interests of any minor children in the custody of such party. Reasonable security for
payment may be required by the court. A proceeding to modify or revoke an order for
alimony for good cause shall be commenced by filing a complaint to modify. Service of
process and other procedure shall comply with the requirements for a dissolution action.
Amounts accrued prior to the date of filing of the complaint to modify may not be
modified or revoked. A decree may not be modified to award alimony if alimony was not
allowed in the original decree dissolving a marriage. A decree may not be modified to
award additional alimony if the entire amount of alimony allowed in the original decree
had accrued before the date of filing of the complaint to modify. Except as otherwise
agreed by the parties in writing or by order of the court, alimony orders shall terminate
upon the death of either party or the remarriage of the recipient.

While the criteria for reaching a reasonable division of property and a reasonable award
of alimony may overlap, the two serve different purposes and are to be considered
separately. The purpose of a property division is to distribute the marital assets equitably
between the parties. The purpose of alimony is to provide for the continued maintenance
or support of one party by the other when the relative economic circumstances and the
other criteria enumerated in this section make it appropriate.

42-367. Temporary allowance; costs; payment

In every action for dissolution of marriage or legal separation, the court may require the
husband to pay any sum necessary to enable the wife to maintain the action during its
pendency. When dissolution of marriage or a legal separation is decreed, the court may
decree costs against either party and award execution for the same, or it may direct such
costs to be paid out of any property sequestered, or in the power of the court, or in the
hands of a receiver.

42-368. Decree of separation; support order; modification; revocation
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When a legal separation is decreed, the court may order payment of such support by one
party to the other as may be reasonable, having regard for the circumstances of the parties
and the ability of the supported party to engage in gainful employment without
interfering with the interests of any minor children in the custody of such party. Orders
for support may be modified or revoked for good cause shown upon notice and hearing,
except as to amounts accrued prior to date of service of motion to modify, to which date
modification may be retroactive. Orders for child support in cases in which a party has
applied for services under Title IV-D of the Social Security Act, as amended, shall be
reviewed as provided in sections 43-512.12 to 43-512.18.

42-369. Support or alimony; presumption; items includable; payments;
disbursement; enforcement; health insurance

(1) All orders, decrees, or judgments for temporary or permanent support
payments, including child, spousal, or medical support, and all orders, decrees, or
judgments for alimony or modification of support payments or alimony shall
direct the payment of such sums to be made commencing on the first day of each
month for the use of the persons for whom the support payments or alimony have
been awarded. Such payments shall be made to the clerk of the district court (a)
when the order, decree, or judgment is for spousal support, alimony, or
maintenance support and the order, decree, or judgment does not also provide for
child support, and (b) when the payment constitutes child care or day care
expenses, unless payments under subdivision (1)(a) or (1)(b) of this section are
ordered to be made directly to the obligee. All other support order payments shall
be made to the State Disbursement Unit. In all cases in which income withholding
has been implemented pursuant to the Income Withholding for Child Support Act
or sections 42-364.01 to 42-364.14, support order payments shall be made to the
State Disbursement Unit. The court may order such payment to be in cash or
guaranteed funds.

(2)(a) If the party against whom an order, decree, or judgment for child support is
entered or the custodial party has health insurance available to him or her through
an employer, organization, or other health insurance entity which may extend to
cover any children affected by the order, decree, or judgment and the health care
coverage is accessible to the children and is available to the responsible party at
reasonable cost, the court shall require health care coverage to be provided.
Health care coverage is accessible if the covered children can obtain services from
a plan provider with reasonable effort by the custodial party. When the
administrative agency, court, or other tribunal determines that the only health care
coverage option available through the noncustodial party is a plan that limits
service coverage to providers within a defined geographic area, the administrative
agency, court, or other tribunal shall determine whether the child lives within the
plan's service area. If the child does not live within the plan's service area, the
administrative agency, court, or other tribunal shall determine whether the plan
has a reciprocal agreement that permits the child to receive coverage at no greater
cost than if the child resided in the plan's service area. The administrative agency,
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court, or other tribunal shall also determine if primary care is available within
thirty minutes or thirty miles of the child's residence. For the purpose of
determining the accessibility of health care coverage, the administrative agency,
court, or other tribunal may determine and include in an order that longer travel
times are permissible if residents, in part or all of the service area, customarily
travel distances farther than thirty minutes or thirty miles. If primary care services
are not available within these constraints, the health care coverage is presumed
inaccessible. If health care coverage is not available or is inaccessible and one or
more of the parties are receiving Title IV-D services, then cash medical support
shall be ordered. Cash medical support or the cost of private health insurance is
considered reasonable in cost if the cost to the party responsible for providing
medical support does not exceed three percent of his or her gross income. In
applying the three-percent standard, the cost is the cost of adding the children to
existing health care coverage or the difference between self-only and family
health care coverage. Cash medical support payments shall not be ordered if, at
the time that the order is issued or modified, the responsible party's income is or
such expense would reduce the responsible party's net income below the basic
subsistence limitation provided in Nebraska Court Rule section 4-218. If such rule
does not describe a basic subsistence limitation, the responsible party's net income
shall not be reduced below nine hundred three dollars net monthly income for one
person or below the poverty guidelines updated annually in the Federal Register
by the United States Department of Health and Human Services under the
authority of 42 U.S.C. 9902(2).

(b) For purposes of this section:

(i) Health care coverage has the same meaning as in section 44-
3,144; and

(if) Cash medical support means an amount ordered to be paid
toward the cost of health insurance provided by a public entity or
by another parent through employment or otherwise or for other
medical costs not covered by insurance.

(3) A support order, decree, or judgment may include the providing of necessary
shelter, food, clothing, care, medical support as defined in section 43-512,
medical attention, expenses of confinement, education expenses, funeral
expenses, and any other expense the court may deem reasonable and necessary.

(4) Orders, decrees, and judgments for temporary or permanent support or
alimony shall be filed with the clerk of the district court and have the force and
effect of judgments when entered. The clerk and the State Disbursement Unit
shall disburse all payments received as directed by the court and as provided in
sections 42-358.02 and 43-512.07. Records shall be kept of all funds received and
disbursed by the clerk and the unit and shall be open to inspection by the parties
and their attorneys.
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(5) Unless otherwise specified by the court, an equal and proportionate share of
any child support awarded shall be presumed to be payable on behalf of each
child subject to the order, decree, or judgment for purposes of an assignment
under section 43-512.07.

42-370. Contempt proceedings; attorney's fees; costs

Nothing in sections 42-347 to 42-381 shall prohibit a party from initiating contempt
proceedings. Costs, including a reasonable attorney's fee, may be taxed against a party
found to be in contempt.

42-371. Judgments and orders; liens; release; subordination; procedure; time
limitation on lien; security; attachment; priority

Under the Uniform Interstate Family Support Act and sections 42-347 to 42-381, 43-290,
43-512 to 43-512.10, and 43-1401 to 43-1418:

(1) All judgments and orders for payment of money shall be liens, as in other
actions, upon real property and any personal property registered with any county
office and may be enforced or collected by execution and the means authorized
for collection of money judgments;

(2) The judgment creditor may execute a partial or total release of the judgment or
a document subordinating the lien of the judgment to any other lien, generally or
on specific real or personal property.

Release of a judgment for child support or spousal support or subordination of a lien of a
judgment for child support or spousal support may, if all such payments are current and
not delinquent or in arrears, be released or subordinated by a release or subordination
document executed by the judgment creditor, and such document shall be sufficient to
remove or subordinate the lien. A properly executed, notarized release or subordination
document explicitly reciting that all child support payments or spousal support payments
are current is prima facie evidence that such payments are in fact current. For purposes of
this section, any delinquency or arrearage of support payments shall be determined as
provided in subsection (2) of section 42-358.02;

(3) If a judgment creditor refuses to execute a release of the judgment or
subordination of a lien as provided in subdivision (2) of this section or the support
payments are not current, the person desiring such release or subordination may
file an application for the relief desired in the court which rendered the original
judgment. A copy of the application and a notice of hearing shall be served on the
judgment creditor either personally or by registered or certified mail no later than
ten days before the date of hearing. If the court finds that the release or
subordination is not requested for the purpose of avoiding payment and that the
release or subordination will not unduly reduce the security, the court may issue
an order releasing real or personal property from the judgment lien or issue an

8.C.23



order subordinating the judgment lien. As a condition for such release or
subordination, the court may require the posting of a bond with the clerk in an
amount fixed by the court, guaranteeing payment of the judgment. If the court
orders a release or subordination, the court may order a judgment creditor who,
without a good faith reason, refused to execute a release or subordination to pay
the judgment debtor's court costs and attorney's fees involved with the application
brought under this subdivision. A showing that all support payments are current
shall be evidence that the judgment creditor did not have a good faith reason to
refuse to execute such release or subordination. For purposes of this section, a
current certified copy of support order payment history from the Title IV-D
Division of the Department of Health and Human Services setting forth evidence
that all support payments are current is prima facie evidence that such payments
are in fact current and is valid for thirty days after the date of certification;

(4) Full faith and credit shall be accorded to a lien arising by operation of law
against real and personal property for amounts overdue relating to a support order
owed by a judgment debtor or obligor who resides or owns property in this state
when another state agency, party, or other entity seeking to enforce such lien
complies with the procedural rules relating to the filing of the lien in this state.
The state agency, party, or other entity seeking to enforce such lien shall send a
certified copy of the support order with all modifications, the notice of lien
prescribed by 42 U.S.C. 652(a)(11) and 42 U.S.C. 654(9)(E), and the appropriate
fee to the clerk of the district court in the jurisdiction within this state in which the
lien is sought. Upon receiving the appropriate documents and fee, the clerk of the
district court shall accept the documents filed and such acceptance shall constitute
entry of the foreign support order for purposes of this section only. Entry of a lien
arising in another state pursuant to this section shall result in such lien being
afforded the same treatment as liens arising in this state. The filing process
required by this section shall not be construed as requiring an application,
complaint, answer, and hearing as might be required for the filing or registration
of foreign judgments under the Nebraska Uniform Enforcement of Foreign
Judgments Act or the Uniform Interstate Family Support Act;

(5) Support order judgments shall cease to be liens on real or registered personal
property ten years from the date (a) the youngest child becomes of age or dies or
(b) the most recent execution was issued to collect the judgment, whichever is
later, and such lien shall not be reinstated,

(6) Alimony and property settlement award judgments, if not covered by
subdivision (5) of this section, shall cease to be a lien on real or registered
personal property ten years from the date (a) the judgment was entered, (b) the
most recent payment was made, or (c) the most recent execution was issued to
collect the judgment, whichever is latest, and such lien shall not be reinstated,

(7) The court may in any case, upon application or its own motion, after notice
and hearing, order a person required to make payments to post sufficient security,
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bond, or other guarantee with the clerk to insure payment of both current and any
delinquent amounts. Upon failure to comply with the order, the court may also
appoint a receiver to take charge of the debtor's property to insure payment. Any
bond, security, or other guarantee paid in cash may, when the court deems it
appropriate, be applied either to current payments or to reduce any accumulated
arrearage;

(8)(a) The lien of a mortgage or deed of trust which secures a loan, the proceeds
of which are used to purchase real property, and (b) any lien given priority
pursuant to a subordination document under this section shall attach prior to any
lien authorized by this section. Any mortgage or deed of trust which secures the
refinancing, renewal, or extension of a real property purchase money mortgage or
deed of trust shall have the same lien priority with respect to any lien authorized
by this section as the original real property purchase money mortgage or deed of
trust to the extent that the amount of the loan refinanced, renewed, or extended
does not exceed the amount used to pay the principal and interest on the existing
real property purchase money mortgage or deed of trust, plus the costs of the
refinancing, renewal, or extension; and

(9) Any lien authorized by this section against personal property registered with
any county consisting of a motor vehicle or mobile home shall attach upon
notation of the lien against the motor vehicle or mobile home certificate of title
and shall have its priority established pursuant to the terms of section 60-164 or a
subordination document executed under this section.

42-371.01. Duty to pay child support; termination, when; procedure; State Court
Administrator; duties

(1) An obligor's duty to pay child support for a child terminates when (a) the child
reaches nineteen years of age, (b) the child marries, (c) the child dies, or (d) the
child is emancipated by a court of competent jurisdiction, unless the court order
for child support specifically extends child support after such circumstances.

(2) The termination of child support does not relieve the obligor from the duty to
pay any unpaid child support obligations owed or in arrears.

(3) The obligor may provide written application for termination of a child support
order when the child being supported reaches nineteen years of age, marries, dies,
or is otherwise emancipated. The application shall be filed with the clerk of the
district court where child support was ordered. A certified copy of the birth
certificate, marriage license, death certificate, or court order of emancipation or an
abstract of marriage as defined in section 71-601.01 shall accompany the
application for termination of the child support. The clerk of the district court
shall send notice of the filing of the child support termination application to the
last-known address of the obligee. The notice shall inform the obligee that if he or
she does not file a written objection within thirty days after the date the notice
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was mailed, child support may be terminated without further notice. The court
shall terminate child support if no written objection has been filed within thirty
days after the date the clerk's notice to the obligee was mailed, the forms and
procedures have been complied with, and the court believes that a hearing on the
matter is not required.

(4) The State Court Administrator shall develop uniform procedures and forms to
be used to terminate child support.

42-372. Decree; appeals

(1) A decree dissolving a marriage becomes final and operative, except for the
purpose of review by appeal, at the time specified in section 42-372.01.

(2) For the purpose of review by appeal, the decree shall be treated as a final order
as soon as it is entered. If an appeal is instituted that does not challenge the
finding that the marriage is irretrievably broken, then the decree shall become
final and operative, as to that portion of the decree that dissolves the marriage, at
the time specified in section 42-372.01 as if no such appeal had been instituted. If
an appeal is instituted within thirty days after the date the decree is entered that
challenges the finding that the marriage is irretrievably broken, such decree does
not become final until such proceedings are finally determined or the date of
death of one of the parties to the dissolution, whichever occurs first.

42-372.01. Decree; when final

(1) Except for purposes of appeal as prescribed in section 42-372, for purposes of
remarriage as prescribed in subsection (2) of this section, and for purposes of
continuation of health insurance coverage as prescribed in subsection (3) of this
section, a decree dissolving a marriage becomes final and operative thirty days
after the decree is entered or on the date of death of one of the parties to the
dissolution, whichever occurs first. If the decree becomes final and operative
upon the date of death of one of the parties to the dissolution, the decree shall be
treated as if it became final and operative the date it was entered.

(2) For purposes of remarriage other than remarriage between the parties, a decree
dissolving a marriage becomes final and operative six months after the decree is
entered or on the date of death of one of the parties to the dissolution, whichever
occurs first. If the decree becomes final and operative upon the date of death of
one of the parties to the dissolution, the decree shall be treated as if it became
final and operative the date it was entered.

(3) For purposes of continuation of health insurance coverage, a decree dissolving
a marriage becomes final and operative six months after the decree is entered.
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(4) A decree dissolving a marriage rendered prior to September 9, 1995, which is
not final and operative becomes operative pursuant to the provisions of section
42-372 as such section existed immediately preceding September 9, 1995.

42-372.02. Decree; assignment of real estate; affidavit and certificate; filing

(1) When a decree of dissolution of marriage assigns real estate to either party, the
party to whom the real estate is assigned may (a) prepare and file with the clerk of
the district court an affidavit identifying the real estate by legal description and
affirmatively identifying the person entitled to the real estate and (b) prepare for
signature and seal by the clerk one or more certificates in a form substantially
similar to the following:

CERTIFICATE OF DISSOLUTION OF MARRIAGE

............................. , Clerk of the District Court of ......... County,
Nebraska, certifies that in Case No. ...... , Docket ........ , Page
..... , in such Court, entitled .............c.ccccceeuen. VS,

........................ , the Court entered its decree of dissolution of
marriage in which the interest of ....................... in the
following described real estate in ............... County, Nebraska:

has been assigned to .................. .

Clerk of
(SEAL) the District
Court

County,
Nebraska.

(2) A certificate may include more than one parcel of real estate, but there shall be
separate certificates for each party to whom real estate is assigned and separate
certificates for each county in which real estate is located. The certificate or
certificates shall be delivered by the clerk to the person applying for the same, and
such person shall be responsible for recording the certificate or certificates with
the register of deeds in the appropriate county or counties as provided in section
76-248.01.

42-372.03. Legal separation decree; application to set aside decree
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A legal separation decree shall provide that in case of a reconciliation at any time
thereafter, the parties may apply to set aside the decree. Upon such application, the court
shall set aside the decree and make such orders as are just and reasonable under the
circumstances.
42-373. Annulments; procedure
Actions for annulment of a marriage shall be brought in the same manner as actions for
dissolution of marriage and shall be subject to all applicable provisions of sections 42-
347 to 42-381 pertaining to dissolution of marriage, except that the only residence
requirement shall be that the plaintiff is an actual resident of the county in which the
complaint is filed.
42-374. Annulment; conditions
A marriage may be annulled for any of the following causes:

(1) The marriage between the parties is prohibited by law;

(2) Either party is impotent at the time of marriage;

(3) Either party had a spouse living at the time of marriage;

(4) Either party was mentally ill or a person with mental retardation at the time of
marriage; or

(5) Force or fraud.
42-375. Annulments; persons under disability; who may bring action; denial, when
Annulment actions on behalf of persons under disability may be brought by a parent or
adult next friend. An annulment may not be decreed if the marriage is found to be
voidable and the parties freely cohabited after the ground for annulment has terminated or
become known to the innocent party.
42-376. Doubted marriage; procedure
When the validity of a marriage is doubted, either party may file a complaint and the
court shall decree it annulled or affirmed according to the proof. Notice shall be given the
other party as in the case of a complaint for dissolution of marriage.

42-377. Legitimacy of children

Children born to the parties, or to the wife, in a marriage relationship which may be
dissolved or annulled pursuant to sections 42-347 to 42-381 shall be legitimate unless
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otherwise decreed by the court, and in every case the legitimacy of all children conceived
before the commencement of the suit shall be presumed until the contrary is shown.

42-378. Nullity of marriage; procedure; costs

When the court finds that a party entered into the contract of marriage in good faith
supposing the other to be capable of contracting, and the marriage is declared a nullity,
such fact shall be entered in the decree and the court may order such innocent party
compensated as in the case of dissolution of marriage, including an award for costs and
attorney fees.

42-379. Repealed.
42-380. Restoration of former name; procedure

(1) When a pleading is filed pursuant to section 42-353 or pursuant to an action
for annulment as authorized by section 42-373, either the plaintiff or the
defendant may include a request to restore his or her former name. The court shall
grant such request except for good cause shown. The mere fact that a parent and
child may have different surnames following a dissolution of marriage or
annulment shall not be sufficient to constitute good cause. The decree of
dissolution or declaration of annulment shall specifically provide for the name
change, giving both the old name and the name as it will be after the decree or
declaration. A change of name granted pursuant to this section shall become
effective on the same date that the decree of dissolution or declaration of
annulment, as the case may be, is entered. The requirements of sections 25-21,270
to 25-21,273 shall not apply to this section.

(2) A decree of dissolution or declaration of annulment entered before August 25,
1989, in an action in which a request for name restoration was not included or
granted shall not hinder or prevent the petitioner or respondent from effecting a
common-law name change.

42-381. Minor child; rights of parents

In any final decree or decree of modification in an action for dissolution of marriage,
declaration concerning the validity of a marriage, legal separation, or declaration of
paternity, regardless of the determination of the court relating to the custody of a minor
child, (1) each parent shall continue to have full and equal access to the education and
medical records of his or her child unless the court orders to the contrary and (2) either
parent may make emergency decisions affecting the health or safety of his or her child
while the child is in the physical custody of such parent.

43-512.15. Title 1'V-D child support order; modification; when; procedures
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(1) The county attorney or authorized attorney, upon referral from the Department
of Health and Human Services, shall file a complaint to modify a child support
order unless the attorney determines in the exercise of independent professional
judgment that:

(a) The variation from the Supreme Court child support guidelines
pursuant to section 42-364.16 is based on material misrepresentation of
fact concerning any financial information submitted to the attorney;

(b) The variation from the guidelines is due to a voluntary reduction in net
monthly income. For purposes of this section, a person who has been
incarcerated for a period of one year or more in a county or city jail or a
federal or state correctional facility shall be considered to have an
involuntary reduction of income unless (i) the incarceration is a result of a
conviction for criminal nonsupport pursuant to section 28-706 or a
conviction for a violation of any federal law or law of another state
substantially similar to section 28-706, (ii) the incarcerated individual has
a documented record of willfully failing or neglecting to provide proper
support which he or she knew or reasonably should have known he or she
was legally obligated to provide when he or she had sufficient resources to
provide such support, or (iii) the incarceration is a result of a conviction
for a crime in which the child who is the subject of the child support order
was victimized; or

(c) When the amount of the order is considered with all the other
undisputed facts in the case, no variation from the criteria set forth in
subdivisions (1)(a) and (b) of section 43-512.12 exists.

(2) The department, a county attorney, or an authorized attorney shall not in any
case be responsible for reviewing or filing an application to modify child support
for individuals incarcerated as described in subdivision (1)(b) of this section.

(3) The proceedings to modify a child support order shall comply with section 42-
364, and the county attorney or authorized attorney shall represent the state in the
proceedings.

(4) After a complaint to modify a child support order is filed, any party may
choose to be represented personally by private counsel. Any party who retains
private counsel shall so notify the county attorney or authorized attorney in
writing.
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Chapter 8.D

Marriage, Divorce & Custody

Parenting Act
(Last Updated: April 2013)

43-2920 Act, how cited.

43-2921 Legislative findings.

43-2922 Terms, defined.

43-2923 Best interests of the child requirements.
43-2924 Applicability of act.

43-2925 Proceeding in which parenting functions for child are at issue; information
provided to parties; filing required.

43-2926 State Court Administrator; create information sheet; contents; parenting
plan mediation; distribution of information sheet.

43-2927 Training; screening guidelines and safety procedures; State Court
Administrator's office; duties.

43-2928 Attendance at basic level parenting education course; delay or waiver;
second-level parenting education course; State Court Administrator; duties; costs.

43-2929 Parenting plan; developed; approved by court; contents.

43-2929.01 Children of military parents; proceeding involving military parent;
court; considerations; limitation on certain orders; attorney fees

43-2930 Child information affidavit; when required; contents; hearing; temporary
parenting order; contents; form; temporary support.

43-2931 Repealed.

43-2932 Parenting plan; limitations to protect child or child's parent from harm,;
effect of court determination; burden of proof.

43-2933 Registered sex offender; other criminal convictions; limitation on or denial
of custody or access to child; presumption; modification of previous order.

43-2934 Restraining order, protection order, or criminal no-contact order; effect;
court findings; court powers and duties.

43-2935 Hearing; parenting plan; modification; court powers.

43-2936 Request for mediation, specialized alternative dispute resolution, or other
alternative dispute resolution process; information provided to parties.

43-2937 Court referral to mediation or specialized alternative dispute resolution;
temporary relief; specialized alternative dispute resolution rule; approval;
mandatory court order; when; waiver.
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43-2938 Mediator; qualifications; training; approved specialized mediator;
requirements.

43-2939 Parenting Act mediator; duties; conflict of interest; report of child abuse or
neglect; termination of mediation.

43-2940 Mediation; uniform standards of practice; State Court Administrator;
duties; mediation conducted in private.

43-2941 Mediation subject to other laws; claim of privilege; disclosures authorized.
43-2942 Costs.
43-2943 Rules; Parenting Act Fund; created; use; investment.

43-2920. Act, how cited
Sections 43-2920 to 43-2943 shall be known and may be cited as the Parenting Act.
43-2921. Legislative findings

The Legislature finds that it is in the best interests of a child that a parenting plan be
developed in any proceeding under Chapter 42 involving custody, parenting time,
visitation, or other access with a child and that the parenting plan establish specific
individual responsibility for performing such parenting functions as are necessary and
appropriate for the care and healthy development of each child affected by the parenting
plan.

The Legislature further finds that it is in the best interests of a child to have a safe, stable,
and nurturing environment. The best interests of each child shall be paramount and
consideration shall be given to the desires and wishes of the child if of an age of
comprehension regardless of chronological age, when such desires and wishes are based
on sound reasoning.

In any proceeding involving a child, the best interests of the child shall be the standard by
which the court adjudicates and establishes the individual responsibilities, including
consideration in any custody, parenting time, visitation, or other access determinations as
well as resolution of conflicts affecting each child. The state presumes the critical
importance of the parent-child relationship in the welfare and development of the child
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and that the relationship between the child and each parent should be equally considered
unless it is contrary to the best interests of the child.

Given the potential profound effects on children from witnessing child abuse or neglect
or domestic intimate partner abuse, as well as being directly abused, the courts shall
recognize the duty and responsibility to keep the child or children safe when presented
with a preponderance of the evidence of child abuse or neglect or domestic intimate
partner abuse, including evidence of a child being used by the abuser to establish or
maintain power and control over the victim. In domestic intimate partner abuse cases, the
best interests of each child are often served by keeping the child and the victimized
partner safe and not allowing the abuser to continue the abuse. When child abuse or
neglect, domestic intimate partner abuse, or unresolved parental conflict prevents the best
interests of the child from being served in the parenting arrangement, then the safety and
welfare of the child is paramount in the resolution of those conflicts.

43-2922. Terms, defined
For purposes of the Parenting Act:

(1) Appropriate means reflective of the developmental abilities of the child taking
into account any cultural traditions that are within the boundaries of state and
federal law;

(2) Approved mediation center means a mediation center approved by the Office
of Dispute Resolution;

(3) Best interests of the child means the determination made taking into account
the requirements stated in sections 43-2923 and 43-2929.01;

(4) Child means a minor under nineteen years of age;
(5) Child abuse or neglect has the same meaning as in section 28-710;
(6) Court conciliation program means a court-based conciliation program under

the Conciliation Court Law;
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(7) Custody includes legal custody and physical custody;

(8) Domestic intimate partner abuse means an act of abuse as defined in section
42-903 and a pattern or history of abuse evidenced by one or more of the
following acts: Physical or sexual assault, threats of physical assault or sexual
assault, stalking, harassment, mental cruelty, emotional abuse, intimidation,
isolation, economic abuse, or coercion against any current or past intimate
partner, or an abuser using a child to establish or maintain power and control over
any current or past intimate partner, and, when they contribute to the coercion or
intimidation of an intimate partner, acts of child abuse or neglect or threats of
such acts, cruel mistreatment or cruel neglect of an animal as defined in section
28-1008, or threats of such acts, and other acts of abuse, assault, or harassment, or
threats of such acts against other family or household members. A finding by a
child protection agency shall not be considered res judicata or collateral estoppel
regarding an act of child abuse or neglect or a threat of such act, and shall not be
considered by the court unless each parent is afforded the opportunity to challenge
any such determination;

(9) Economic abuse means causing or attempting to cause an individual to be
financially dependent by maintaining total control over the individual's financial
resources, including, but not limited to, withholding access to money or credit
cards, forbidding attendance at school or employment, stealing from or defrauding
of money or assets, exploiting the victim's resources for personal gain of the
abuser, or withholding physical resources such as food, clothing, necessary
medications, or shelter;

(10) Emotional abuse means a pattern of acts, threats of acts, or coercive tactics,
including, but not limited to, threatening or intimidating to gain compliance,
destruction of the victim's personal property or threats to do so, violence to an
animal or object in the presence of the victim as a way to instill fear, yelling,
screaming, name-calling, shaming, mocking, or criticizing the victim,
possessiveness, or isolation from friends and family. Emotional abuse can be
verbal or nonverbal;
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(11) Joint legal custody means mutual authority and responsibility of the parents
for making mutual fundamental decisions regarding the child's welfare, including
choices regarding education and health;

(12) Joint physical custody means mutual authority and responsibility of the
parents regarding the child's place of residence and the exertion of continuous
blocks of parenting time by both parents over the child for significant periods of
time;

(13) Legal custody means the authority and responsibility for making fundamental
decisions regarding the child's welfare, including choices regarding education and
health;

(14) Mediation means a method of nonjudicial intervention in which a trained,
neutral third-party mediator, who has no decisionmaking authority, provides a
structured process in which individuals and families in conflict work through
parenting and other related family issues with the goal of achieving a voluntary,
mutually agreeable parenting plan or related resolution;

(15) Mediator means a mediator meeting the qualifications of section 43-2938 and
acting in accordance with the Parenting Act;

(16) Military parent means a parent who is a member of the Army, Navy, Air
Force, Marine Corps, Coast Guard, or Reserves of the United States or the
National Guard,;

(17) Office of Dispute Resolution means the office established under section 25-
2904;

(18) Parenting functions means those aspects of the relationship in which a parent
or person in the parenting role makes fundamental decisions and performs
fundamental functions necessary for the care and development of a child.
Parenting functions include, but are not limited to:

(a) Maintaining a safe, stable, consistent, and nurturing relationship with
the child,;
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(b) Attending to the ongoing developmental needs of the child, including

feeding, clothing, physical care and grooming, health and medical needs,

emotional stability, supervision, and appropriate conflict resolution skills

and engaging in other activities appropriate to the healthy development of
the child within the social and economic circumstances of the family;

(c) Attending to adequate education for the child, including remedial or
other special education essential to the best interests of the child,;

(d) Assisting the child in maintaining a safe, positive, and appropriate
relationship with each parent and other family members, including
establishing and maintaining the authority and responsibilities of each
party with respect to the child and honoring the parenting plan duties and
responsibilities;

(e) Minimizing the child's exposure to harmful parental conflict;

(f) Assisting the child in developing skills to maintain safe, positive, and
appropriate interpersonal relationships; and

(9) Exercising appropriate support for social, academic, athletic, or other
special interests and abilities of the child within the social and economic
circumstances of the family;

(19) Parenting plan means a plan for parenting the child that takes into account

parenting functions;

(20) Parenting time, visitation, or other access means communication or time
spent between the child and parent or stepparent, the child and a court-appointed
guardian, or the child and another family member or members including

stepbrothers or stepsisters;

(21) Physical custody means authority and responsibility regarding the child's

place of residence and the exertion of continuous parenting time for significant

periods of time;
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(22) Provisions for safety means a plan developed to reduce risks of harm to
children and adults who are victims of child abuse or neglect, domestic intimate
partner abuse, or unresolved parental conflict;

(23) Remediation process means the method established in the parenting plan
which maintains the best interests of the child and provides a means to identify,
discuss, and attempt to resolve future circumstantial changes or conflicts
regarding the parenting functions and which minimizes repeated litigation and
utilizes judicial intervention as a last resort;

(24) Specialized alternative dispute resolution means a method of nonjudicial
intervention in high conflict or domestic intimate partner abuse cases in which an
approved specialized mediator facilitates voluntary mutual development of and
agreement to a structured parenting plan, provisions for safety, a transition plan,
or other related resolution between the parties;

(25) Transition plan means a plan developed to reduce exposure of the child and
the adult to ongoing unresolved parental conflict during parenting time, visitation,
or other access for the exercise of parental functions; and

(26) Unresolved parental conflict means persistent conflict in which parents are
unable to resolve disputes about parenting functions which has a potentially
harmful impact on a child.

43-2923. Best interests of the child requirements
The best interests of the child require:

(1) A parenting arrangement and parenting plan or other court-ordered
arrangement which provides for a child's safety, emotional growth, health,
stability, and physical care and regular and continuous school attendance and
progress for school-age children;

(2) When a preponderance of the evidence indicates domestic intimate partner
abuse, a parenting and visitation arrangement that provides for the safety of a
victim parent;
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(3) That the child's families and those serving in parenting roles remain
appropriately active and involved in parenting with safe, appropriate, continuing
quality contact between children and their families when they have shown the
ability to act in the best interests of the child and have shared in the
responsibilities of raising the child,

(4) That even when parents have voluntarily negotiated or mutually mediated and
agreed upon a parenting plan, the court shall determine whether it is in the best
interests of the child for parents to maintain continued communications with each
other and to make joint decisions in performing parenting functions as are
necessary for the care and healthy development of the child. If the court rejects a
parenting plan, the court shall provide written findings as to why the parenting
plan is not in the best interests of the child;

(5) That certain principles provide a basis upon which education of parents is
delivered and upon which negotiation and mediation of parenting plans are
conducted. Such principles shall include: To minimize the potentially negative
impact of parental conflict on children; to provide parents the tools they need to
reach parenting decisions that are in the best interests of a child; to provide
alternative dispute resolution or specialized alternative dispute resolution options
that are less adversarial for the child and the family; to ensure that the child's
voice is heard and considered in parenting decisions; to maximize the safety of
family members through the justice process; and, in cases of domestic intimate
partner abuse or child abuse or neglect, to incorporate the principles of victim
safety and sensitivity, offender accountability, and community safety in parenting
plan decisions; and

(6) In determining custody and parenting arrangements, the court shall consider
the best interests of the minor child, which shall include, but not be limited to,
consideration of the foregoing factors and:

(a) The relationship of the minor child to each parent prior to the
commencement of the action or any subsequent hearing;
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(b) The desires and wishes of the minor child, if of an age of
comprehension but regardless of chronological age, when such desires and
wishes are based on sound reasoning;

(c) The general health, welfare, and social behavior of the minor child;

(d) Credible evidence of abuse inflicted on any family or household
member. For purposes of this subdivision, abuse and family or household
member shall have the meanings prescribed in section 42-903; and

(e) Credible evidence of child abuse or neglect or domestic intimate
partner abuse. For purposes of this subdivision, the definitions in section
43-2922 shall be used.

43-2924. Applicability of act

(1) The Parenting Act shall apply to proceedings or modifications filed on or after
January 1, 2008, in which parenting functions for a child are at issue (a) under
Chapter 42, including, but not limited to, proceedings or modification of orders
for dissolution of marriage and child custody and (b) under sections 43-1401 to
43-1418. The Parenting Act may apply to proceedings or modifications in which
parenting functions for a child are at issue under Chapter 30 or 43.

(2) The Parenting Act does not apply in any action filed by a county attorney or
authorized attorney pursuant to his or her duties under section 42-358, 43-512 to
43-512.18, or 43-1401 to 43-1418, the Income Withholding for Child Support
Act, the Revised Uniform Reciprocal Enforcement of Support Act before January
1, 1994, or the Uniform Interstate Family Support Act for purposes of the
establishment of paternity and the establishment and enforcement of child and
medical support. A county attorney or authorized attorney shall not participate in
the development of or court review of a parenting plan under the Parenting Act. If
both parents are parties to a paternity or support action filed by a county attorney
or authorized attorney, the parents may proceed with a parenting plan.

43-2925. Proceeding in which parenting functions for child are at issue; information
provided to parties; filing required
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(1) In any proceeding under Chapter 30 or 43 in which the parenting functions for
a child are at issue, except any proceeding under the Revised Uniform Reciprocal
Enforcement of Support Act or the Uniform Interstate Family Support Act,
subsequent to the initial filing or upon filing of an application for modification of
a decree, the parties shall receive from the clerk of the court information
regarding the parenting plan, the mediation process, and resource materials, as
well as the availability of mediation through court conciliation programs or
approved mediation centers.

(2) In any proceeding under Chapter 42 and the Parenting Act in which the
parenting functions for a child are at issue, subsequent to the filing of such
proceeding all parties shall receive from the clerk of the court information

regarding:

(a) The litigation process;
(b) A dissolution or separation process timeline;
(c) Healthy parenting approaches during and after the proceeding;

(d) Information on child abuse or neglect, domestic intimate partner abuse,
and unresolved parental conflict;

(e) Mediation, specialized alternative dispute resolution, and other
alternative dispute resolution processes available through court
conciliation programs and approved mediation centers;

(F) Resource materials identifying the availability of services for victims of
child abuse or neglect and domestic intimate partner abuse; and

(9) Intervention programs for batterers or abusers.

(3) The clerk of the court and counsel for represented parties shall file
documentation of compliance with this section. Development of these
informational materials and the implementation of this section shall be
accomplished through the State Court Administrator.
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43-2926. State Court Administrator; create information sheet; contents; parenting
plan mediation; distribution of information sheet

The State Court Administrator shall create an information sheet for parties in a
proceeding in which parenting functions for a child are at issue under the Parenting Act
that includes information regarding parenting plans, child custody, parenting time,
visitation, and other access and that informs the parties that they are required to attend a
basic level parenting education course. The information sheet shall also state (1) that the
parties have the right to agree to a parenting plan arrangement, (2) that before July 1,
2010, if they do not agree, they may be required, and on and after July 1, 2010, if they do
not agree, they shall be required to participate in parenting plan mediation, and (3) that if
mediation does not result in an agreement, the court will be required to create a parenting
plan. The information sheet shall also provide information on how to obtain assistance in
resolving a custody case, including, but not limited to, information on finding an
attorney, information on accessing court-based self-help services if they are available,
information about domestic violence service agencies, information about mediation, and
information regarding other sources of assistance in developing a parenting plan. The
State Court Administrator shall adopt this information sheet as a statewide form and take
reasonable steps to ensure that it is distributed statewide and made available to parties in
parenting function matters.

43-2927. Training; screening guidelines and safety procedures; State Court
Administrator's office; duties

(1) Mediators involved in proceedings under the Parenting Act shall participate in
training approved by the State Court Administrator to recognize child abuse or
neglect, domestic intimate partner abuse, and unresolved parental conflict and its
potential impact upon children and families.

(2) Screening guidelines and safety procedures for cases involving conditions
identified in subsection (1) of section 43-2939 shall be devised by the State Court
Administrator. Such screening shall be conducted by mediators using State Court
Administrator-approved screening tools.
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(3) Such screening shall be conducted as a part of the individual initial screening
session for each case referred to mediation under the Parenting Act prior to setting
the case for mediation to determine whether or not it is appropriate to proceed in
mediation or to proceed in a form of specialized alternative dispute resolution.

(4) The State Court Administrator's office, in collaboration with professionals in
the fields of domestic abuse services, child and family services, mediation, and
law, shall develop and approve curricula for the training required under
subsection (1) of this section, as well as develop and approve rules, procedures,
and forms for training and screening for child abuse or neglect, domestic intimate
partner abuse, and unresolved parental conflict.

43-2928. Attendance at basic level parenting education course; delay or waiver;
second-level parenting education course; State Court Administrator; duties; costs

(1) The court shall order all parties to a proceeding under the Parenting Act to
attend a basic level parenting education course. Participation in the course may be
delayed or waived by the court for good cause shown. Failure or refusal by any
party to participate in such a course as ordered by the court shall not delay the
entry of a final judgment or an order modifying a final judgment in such action by
more than six months and shall in no case be punished by incarceration.

(2) The court may order parties under the act to attend a second-level parenting
education course subsequent to completion of the basic level course when
screening or a factual determination of child abuse or neglect, domestic intimate
partner abuse, or unresolved parental conflict has been identified.

(3) The State Court Administrator shall approve all parenting education courses
under the act.

(4) The basic level parenting education course pursuant to this section shall be
designed to educate the parties about the impact of the pending court action upon
the child and appropriate application of parenting functions. The course shall
include, but not be limited to, information on the developmental stages of
children, adjustment of a child to parental separation, the litigation and court
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process, alternative dispute resolution, conflict management, stress reduction,
guidelines for parenting time, visitation, or other access, provisions for safety and
transition plans, and information about parents and children affected by child
abuse or neglect, domestic intimate partner abuse, and unresolved parental
conflict.

(5) The second-level parenting education course pursuant to this section shall
include, but not be limited to, information about development of provisions for
safety and transition plans, the potentially harmful impact of domestic intimate
partner abuse and unresolved parental conflict on the child, use of effective
communication techniques and protocols, resource and referral information for
victim and perpetrator services, batterer intervention programs, and referrals for
mental health services, substance abuse services, and other community resources.

(6) Each party shall be responsible for the costs, if any, of attending any court-
ordered parenting education course. At the request of any party, or based upon
screening or recommendation of a mediator, the parties shall be allowed to attend
separate courses or to attend the same course at different times, particularly if
child abuse or neglect, domestic intimate partner abuse, or unresolved parental
conflict is or has been present in the relationship or one party has threatened the
other party.

43-2929. Parenting plan; developed; approved by court; contents

(1) In any proceeding in which parenting functions for a child are at issue under
Chapter 42, a parenting plan shall be developed and shall be approved by the
court. Court rule may provide for the parenting plan to be developed by the
parties or their counsel, a court conciliation program, an approved mediation
center, or a private mediator. When a parenting plan has not been developed and
submitted to the court, the court shall create the parenting plan in accordance with
the Parenting Act. A parenting plan shall serve the best interests of the child
pursuant to sections 42-364, 43-2923, and 43-2929.01 and shall:

(a) Assist in developing a restructured family that serves the best interests
of the child by accomplishing the parenting functions; and
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(b) Include, but not be limited to, determinations of the following:
(1) Legal custody and physical custody of each child;

(if) Apportionment of parenting time, visitation, or other access for
each child, including, but not limited to, specified religious and
secular holidays, birthdays, Mother's Day, Father's Day, school and
family vacations, and other special occasions, specifying dates and
times for the same, or a formula or method for determining such a
schedule in sufficient detail that, if necessary, the schedule can be
enforced in subsequent proceedings by the court, and set out
appropriate times and numbers for telephone access;

(iii) Location of the child during the week, weekend, and given
days during the year;

(iv) A transition plan, including the time and places for transfer of
the child, method of communication or amount and type of contact
between the parties during transfers, and duties related to
transportation of the child during transfers;

(v) Procedures for making decisions regarding the day-to-day care
and control of the child consistent with the major decisions made
by the person or persons who have legal custody and responsibility
for parenting functions;

(vi) Provisions for a remediation process regarding future
modifications to such plan;

(vii) Arrangements to maximize the safety of all parties and the
child;

(viii) Provisions to ensure regular and continuous school
attendance and progress for school-age children of the parties; and

8.D.14



(ix) Provisions for safety when a preponderance of the evidence
establishes child abuse or neglect, domestic intimate partner abuse,
unresolved parental conflict, or criminal activity which is directly
harmful to a child.

(2) A parenting plan shall require that the parties notify each other of a change of
address, except that the address or return address shall only include the county
and state for a party who is living or moving to an undisclosed location because of
safety concerns.

(3) When safe and appropriate for the best interests of the child, the parenting
plan may encourage mutual discussion of major decisions regarding parenting
functions including the child's education, health care, and spiritual or religious
upbringing. However, when a prior factual determination of child abuse or
neglect, domestic intimate partner abuse, or unresolved parental conflict has been
made, then consideration shall be given to inclusion of provisions for safety and a
transition plan that restrict communication or the amount and type of contact
between the parties during transfers.

(4) Regardless of the custody determinations in the parenting plan, unless parental
rights are terminated, both parents shall continue to have the rights stated in
section 42-381.

(5) In the development of a parenting plan, consideration shall be given to the
child's age, the child's developmental needs, and the child's perspective, as well as
consideration of enhancing healthy relationships between the child and each

party.

43-2929.01. Children of military parents; proceeding involving military parent;
court; considerations; limitation on certain orders; attorney’s fees

(1) The Legislature finds that for children of military parents it is in the best
interests of the child to maintain the parent-child bond during the military parent's
mobilization or deployment.
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(2) In a custody or parenting time, visitation, or other access proceeding or
modification involving a military parent, the court shall consider and provide, if
appropriate:

(a) Orders for communication between the military parent and his or her
child during any mobilization or deployment of greater than thirty days.
Such communication may be by electronic or other available means,
including webcam, Internet, or telephone; and

(b) Parenting time, visitation, or other access orders that ensure liberal
access between the military parent and the child during any military leave
of the military parent during a mobilization or deployment of greater than
thirty days.

(3) A military parent's military membership, mobilization, deployment, absence,
relocation, or failure to comply with custody, parenting time, visitation, or other
access orders because of military duty shall not, by itself, be sufficient to justify
an order or modification of an order involving custody, parenting time, visitation,
or other access.

(4) If a custody, child support, or parenting time, visitation, or other access
proceeding, or modification thereof, involves a military parent and is filed after
the military parent's unit has received notice of potential deployment or during the
time the military parent is mobilized or deployed:

(a) The court shall not issue a custody order or modify any previous
custody order that changes custody as it existed on the day prior to the
military parent's unit receiving notice of potential deployment, except that
the court may issue a temporary custody order or temporary modification
if there is clear and convincing evidence that the custody change is in the
best interests of the child;

(b) The court shall not issue a child support order or modify any previous
child support order that changes child support as it existed on the day prior
to the military parent's unit receiving notice of potential deployment,
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except that the court may issue a temporary child support order or
temporary modification if there is clear and convincing evidence that the
order or modification is required to meet the child support guidelines
established pursuant to section 42-364.16; and

(c) The court shall not issue a parenting time, visitation, or other access
order or modify any previous order that changes parenting time, visitation,
or other access as it existed on the day prior to the military parent's unit
receiving notice of potential deployment, except that the court may enter a
temporary parenting time, visitation, or other access order or modify any
such existing order to permit liberal parenting time, visitation, or other
access during any military leave of the military parent.

(5) If atemporary order is issued under subsection (4) of this section, upon
the military parent returning from mobilization or deployment, either
parent may file a motion requesting a rehearing or reinstatement of a prior
order. The court shall rehear the matter if the temporary order was the
initial order in the proceeding and shall make a new determination
regarding the proceeding. The court shall reinstate the original order if the
temporary order was a modification unless the court finds that the best
interests of the child or the child support guidelines established pursuant to
section 42-364.16 require a new determination.

(6) Upon finding an (a) unreasonable failure of a nonmilitary parent to
accommodate the military leave schedule of the military parent, (b) unreasonable
delay by the nonmilitary parent of custody, child support, parenting time,

visitation, or other access proceedings, (c) unreasonable failure of the military

parent to notify the nonmilitary parent or court of release from mobilization, or
(d) unreasonable failure of the military parent to provide requested

documentation, the court may order the offending party to pay any attorney's fees

of the other party incurred due to such unreasonable action.

(7) This section does not apply to permanent change of station moves by a
military parent.
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43-2930. Child information affidavit; when required; contents; hearing; temporary
parenting order; contents; form; temporary support

(1) Each party to a contested proceeding for a temporary order relating to
parenting functions or custody, parenting time, visitation, or other access shall
offer a child information affidavit as an exhibit at the hearing before the court.
The child information affidavit shall be verified to the extent known or reasonably
discoverable by the filing party or parties and may include the following:

(a) The name, address, and length of residence with any adults with whom
each child has lived for the preceding twelve months; except that the
address shall only include the county and state for a parent who is living in
an undisclosed location because of safety concerns;

(b) The performance by each parent or person acting as parent for the
preceding twelve months of the parenting functions relating to the daily
needs of the child;

(c) A description of the work and child care schedules for the preceding

twelve months of any person seeking custody, parenting time, visitation,
or other access and any expected changes to these schedules in the near

future;

(d) A description of the current proposed work and child care schedules;
and

(e) A description of the child's school and extracurricular activities,
including who is responsible for transportation of the child.

The child information affidavit may also state any circumstances of child abuse or
neglect, domestic intimate partner abuse, or unresolved parental conflict that are
likely to pose a risk to the child and that warrant limitation on the award of
temporary custody, parenting time, visitation, or other access to the child pending
entry of a permanent parenting plan, including any restraining orders, protection
orders, or criminal no-contact orders against either parent or a person acting as a
parent by case number and jurisdiction.
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(2) After a contested hearing by live testimony or affidavit, the court shall enter a
temporary parenting order that includes:

(a) Provision for temporary legal custody;
(b) Provisions for temporary physical custody, which shall include either:

(i) A parenting time, visitation, or other access schedule that
designates in which home each child will reside on given days of
the year; or

(ii) A formula or method for determining such a schedule in
sufficient detail that, if necessary, the schedule can be enforced in
subsequent proceedings by the court;

(c) Designation of a temporary residence for the child;

(d) Reference to any existing restraining orders, protection orders, or
criminal no-contact orders as well as provisions for safety and a transition
plan, consistent with any court's finding of child abuse or neglect,
domestic intimate partner abuse, or unresolved parental conflict in order to
provide for the safety of a child and custodial parent necessary for the best
interests of the child; and

(e) If appropriate, a requirement that a parent complete a program of
intervention for perpetrators of domestic violence, a program for drug or
alcohol abuse, or a program designed to correct another factor as a
condition of parenting time.

(3) A party may move for an order to show cause, and the court may enter a
modified temporary parenting order.

(4) The State Court Administrator's office shall create a form that may be used by
the parties to create a child information affidavit setting forth the elements
identified in this section.
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(5) Provisions for temporary support for the child and other financial matters may
be included in the temporary parenting order.

43-2931. Repealed.

43-2932. Parenting plan; limitations to protect child or child’s parent from harm;
effect of court determination; burden of proof

(1) When the court is required to develop a parenting plan:

(a) If a preponderance of the evidence demonstrates, the court shall
determine whether a parent who would otherwise be allocated custody,
parenting time, visitation, or other access to the child under a parenting
plan:

(1) Has committed child abuse or neglect;
(it) Has committed child abandonment under section 28-705;
(iii) Has committed domestic intimate partner abuse; or

(iv) Has interfered persistently with the other parent's access to the
child, except in the case of actions taken for the purpose of
protecting the safety of the child or the interfering parent or
another family member, pending adjudication of the facts
underlying that belief; and

(b) If a parent is found to have engaged in any activity specified by
subdivision (1)(a) of this section, limits shall be imposed that are
reasonably calculated to protect the child or child's parent from harm. The
limitations may include, but are not limited to:

(i) An adjustment of the custody of the child, including the
allocation of sole legal custody or physical custody to one parent;

(ii) Supervision of the parenting time, visitation, or other access
between a parent and the child;
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(iii) Exchange of the child between parents through an
intermediary or in a protected setting;

(iv) Restraints on the parent from communication with or
proximity to the other parent or the child;

(v) A requirement that the parent abstain from possession or
consumption of alcohol or nonprescribed drugs while exercising
custodial responsibility and in a prescribed period immediately
preceding such exercise;

(vi) Denial of overnight physical custodial parenting time;

(vii) Restrictions on the presence of specific persons while the
parent is with the child;

(viii) A requirement that the parent post a bond to secure return of
the child following a period in which the parent is exercising
physical custodial parenting time or to secure other performance
required by the court; or

(ix) Any other constraints or conditions deemed necessary to
provide for the safety of the child, a child's parent, or any person
whose safety immediately affects the child's welfare.

(2) A court determination under this section shall not be considered a report for

purposes of inclusion in the central register of child protection cases pursuant to
the Child Protection Act.

(3) If a parent is found to have engaged in any activity specified in subsection (1)

of this section, the court shall not order legal or physical custody to be given to

that parent without making special written findings that the child and other parent

can be adequately protected from harm by such limits as it may impose under

such subsection. The parent found to have engaged in the behavior specified in

subsection (1) of this section has the burden of proving that legal or physical
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custody, parenting time, visitation, or other access to that parent will not endanger
the child or the other parent.

43-2933. Registered sex offender; other criminal convictions; limitation on or denial
of custody or access to child; presumption; modification of previous order

(1)(a) No person shall be granted custody of, or unsupervised parenting time,
visitation, or other access with, a child if the person is required to be registered as
a sex offender under the Sex Offender Registration Act for an offense that would
make it contrary to the best interests of the child for such access or for an offense
in which the victim was a minor or if the person has been convicted under section
28-311, 28-319.01, 28-320, 28-320.01, or 28-320.02, unless the court finds that
there is no significant risk to the child and states its reasons in writing or on the
record.

(b) No person shall be granted custody of, or unsupervised parenting time,
visitation, or other access with, a child if anyone residing in the person's
household is required to register as a sex offender under the Sex Offender
Registration Act as a result of a felony conviction in which the victim was
a minor or for an offense that would make it contrary to the best interests
of the child for such access unless the court finds that there is no
significant risk to the child and states its reasons in writing or on the
record.

(c) The fact that a child is permitted unsupervised contact with a person
who is required, as a result of a felony conviction in which the victim was
a minor, to be registered as a sex offender under the Sex Offender
Registration Act shall be prima facie evidence that the child is at
significant risk. When making a determination regarding significant risk to
the child, the prima facie evidence shall constitute a presumption affecting
the burden of producing evidence. However, this presumption shall not
apply if there are factors mitigating against its application, including
whether the other party seeking custody, parenting time, visitation, or
other access is also required, as the result of a felony conviction in which
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the victim was a minor, to register as a sex offender under the Sex
Offender Registration Act.

(2) No person shall be granted custody, parenting time, visitation, or other access
with a child if the person has been convicted under section 28-319 and the child
was conceived as a result of that violation.

(3) A change in circumstances relating to subsection (1) or (2) of this section is
sufficient grounds for modification of a previous order.

43-2934. Restraining order, protection order, or criminal no-contact order; effect;
court findings; court powers and duties

(1) Whenever custody, parenting time, visitation, or other access is granted to a
parent in a case in which domestic intimate partner abuse is alleged and a
restraining order, protection order, or criminal no-contact order has been issued,
the custody, parenting time, visitation, or other access order shall specify the time,
day, place, and manner of transfer of the child for custody, parenting time,
visitation, or other access to limit the child's exposure to potential domestic
conflict or violence and to ensure the safety of all family members. If the court
finds that a party is staying in a place designated as a shelter for victims of
domestic abuse or other confidential location, the time, day, place, and manner of
transfer of the child for custody, parenting time, visitation, or other access shall be
designed to prevent disclosure of the location of the shelter or other confidential
location.

(2) When making an order or parenting plan for custody, parenting time,
visitation, or other access in a case in which domestic abuse is alleged and a
restraining order, protection order, or criminal no-contact order has been issued,
the court shall consider whether the best interests of the child, based upon the
circumstances of the case, require that any custody, parenting time, visitation, or
other access arrangement be limited to situations in which a third person,
specified by the court, is present, or whether custody, parenting time, visitation, or
other access should be suspended or denied.
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(3) When required by the best interests of the child, the court may enter a custody,
parenting time, visitation, or other access order that is inconsistent with an
existing restraining order, protection order, or criminal no-contact order.
However, it may do so only if it has jurisdiction and authority to do so.

(4) If the court lacks jurisdiction or is otherwise unable to modify the restraining
order, protection order, or criminal no-contact order, the court shall require that a
certified copy of the custody, parenting time, visitation, or other access order be
placed in the court file containing the restraining order, protection order, or
criminal no-contact order.

43-2935. Hearing; parenting plan; modification; court powers

(1) After a hearing on the record, the court shall determine whether the submitted
parenting plan meets all of the requirements of the Parenting Act and is in the best
interests of the child. If the parenting plan lacks any of the elements required by
the act or is not in the child's best interests, the court shall modify and approve the
parenting plan as modified, reject the parenting plan and order the parties to
develop a new parenting plan, or reject the parenting plan and create a parenting
plan that meets all the required elements and is in the best interests of the child.
The court may include in the parenting plan:

(a) A provision for resolution of disputes that arise under the parenting
plan, including provisions for suspension of parenting time, visitation, and
other access when new findings of child abuse or neglect, domestic
intimate partner abuse, criminal activity affecting the best interests of a
child, or the violation of a protection order, restraining order, or criminal
no-contact order occur, until a modified custody order or parenting plan
with provisions for safety or a transition plan, or both, is in place; and

(b) Consequences for failure to follow parenting plan provisions.

(2) A hearing is not required under this section if both parties have waived the
requirement for a hearing under section 42-361 or section 2 of this act.
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43-2936. Request for mediation, specialized alternative dispute resolution, or other
alternative dispute resolution process; information provided to parties

An individual party, a guardian ad litem, or a social service agency may request that a
custody, parenting time, visitation, other access, or related matter proceed to mediation,
specialized alternative dispute resolution, or other alternative dispute resolution process
at any time prior to the filing or after the filing of an action with a court. Upon receipt of
such request, each mediator, court conciliation program, or approved mediation center
shall provide information about mediation and specialized alternative dispute resolution
to each party.

43-2937. Court referral to mediation or specialized alternative dispute resolution;
temporary relief; specialized alternative dispute resolution rule; approval;
mandatory court order; when; waiver

(1) In addition to those cases that are mandatorily referred to mediation or
specialized alternative dispute resolution under subsection (3) of this section, a
court may, at any time in the proceedings upon its own motion or upon the motion
of either party, refer a case to mediation or specialized alternative dispute
resolution in order to attempt resolution of any relevant matter. The court may
state a date for the case to return to court, and the court shall not grant an
extension of such date except for cause. If the court refers a case to mediation or
specialized alternative dispute resolution, the court may, if appropriate, order
temporary relief, including necessary support and provision for payment of
mediation costs. Court referral shall be to a mediator agreed to by the parties and
approved by the court, an approved mediation center, or a court conciliation
program. The State Court Administrator's office shall develop a process to
approve mediators under the Parenting Act.

(2) Prior to July 1, 2010, if there are allegations of domestic intimate partner
abuse or unresolved parental conflict between the parties in any proceeding,
mediation shall not be required pursuant to the Parenting Act or by local court
rule, unless the court has established a specialized alternative dispute resolution
rule approved by the State Court Administrator. The specialized alternative
dispute resolution process shall include a method for court consideration of
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precluding or disqualifying parties from participating; provide an opportunity to
educate both parties about the process; require informed consent from both parties
in order to proceed; provide safety protocols, including separate individual
sessions for each participant, informing each party about the process, and
obtaining informed consent from each party to continue the process; allow
support persons to attend sessions; and establish opt-out-for-cause provisions. On
and after July 1, 2010, all trial courts shall have a mediation and specialized
alternative dispute resolution rule in accordance with the act.

(3) Except as provided in subsection (4) of this section, for cases filed on or after
July 1, 2010, all parties who have not submitted a parenting plan to the court
within the time specified by the court shall be ordered to participate in mediation
or specialized alternative dispute resolution with a mediator, a court conciliation
program, or an approved mediation center as provided in section 43-29309.

(4) For good cause shown and (a) when both parents agree and such parental
agreement is bona fide and not asserted to avoid the purposes of the Parenting
Act, or (b) when mediation or specialized alternative dispute resolution is not
possible without undue delay or hardship to either parent, the mediation or
specialized alternative dispute resolution requirement may be waived by the court.
In such a case where waiver of the mediation or specialized alternative dispute
resolution is sought, the court shall hold an evidentiary hearing and the burden of
proof for the party or parties seeking waiver is by clear and convincing evidence.

43-2938. Mediator; qualifications; training; approved specialized mediator;
requirements

(1) A mediator under the Parenting Act may be a court conciliation program
counselor, a court conciliation program mediator, an approved mediation center
affiliated mediator, or a mediator in private practice.

(2) To qualify as a Parenting Act mediator, a person shall have basic mediation
training and family mediation training, approved by the Office of Dispute
Resolution, and shall have served as an apprentice to a mediator as defined in
section 25-2903. The training shall include, but not be limited to:
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(a) Knowledge of the court system and procedures used in contested
family matters;

(b) General knowledge of family law, especially regarding custody,
parenting time, visitation, and other access, and support, including
calculation of child support using the child support guidelines pursuant to
section 42-364.16;

(c) Knowledge of other resources in the state to which parties and children
can be referred for assistance;

(d) General knowledge of child development, the potential effects of
dissolution or parental separation upon children, parents, and extended
families, and the psychology of families;

(e) Knowledge of child abuse or neglect and domestic intimate partner
abuse and their potential impact upon the safety of family members,
including knowledge of provisions for safety, transition plans, domestic
intimate partner abuse screening protocols, and mediation safety
measures; and

(f) Knowledge in regard to the potential effects of domestic violence on a
child; the nature and extent of domestic intimate partner abuse; the social
and family dynamics of domestic intimate partner abuse; techniques for
identifying and assisting families affected by domestic intimate partner
abuse; interviewing, documentation of, and appropriate recommendations
for families affected by domestic intimate partner abuse; and availability
of community and legal domestic violence resources.

(3) To qualify as an approved specialized mediator for parents involved in high

conflict and situations in which abuse is present, the mediator shall apply to an

approved mediation center or court conciliation program for consideration to be

listed as an approved specialized mediator. The approved mediation center or

court conciliation program shall submit its list of approved specialized mediators
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to the Office of Dispute Resolution on an annual basis. Minimum requirements to
be listed as an approved specialized mediator include:

(a) Affiliation with a court conciliation program or an approved mediation
center;

(b) Meeting the minimum standards for a Parenting Act mediator under
this section;

(c) Meeting additional relevant standards and qualifications as determined
by the State Court Administrator; and

(d) Satisfactorily completing an additional minimum twenty-four-hour
specialized alternative dispute resolution domestic mediation training
course developed by entities providing domestic abuse services and
mediation services for children and families and approved by the State
Court Administrator. This course shall include advanced education in
regard to the potential effects of domestic violence on the child; the nature
and extent of domestic intimate partner abuse; the social and family
dynamics of domestic intimate partner abuse; techniques for identifying
and assisting families affected by domestic intimate partner abuse; and
appropriate and safe mediation strategies to assist parties in developing a
parenting plan, provisions for safety, and a transition plan, as necessary
and relevant.

43-2939. Parenting Act mediator; duties; conflict of interest; report of child abuse
or neglect; termination of mediation

(1) A Parenting Act mediator, prior to meeting with the parties in an initial
mediation session, shall provide an individual initial screening session with each
party to assess the presence of child abuse or neglect, unresolved parental conflict,
domestic intimate partner abuse, other forms of intimidation or coercion, or a
party's inability to negotiate freely and make informed decisions. If any of these
conditions exist, the mediator shall not proceed with the mediation session but
shall proceed with a specialized alternative dispute resolution process that
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addresses safety measures for the parties, if the mediator is on the approved
specialized list of an approved mediation center or court conciliation program, or
shall refer the parties to a mediator who is so qualified. When public records such
as current or expired protection orders, criminal domestic violence cases, and
child abuse or neglect proceedings are provided to a mediator, such records shall
be considered during the individual initial screening session to determine
appropriate dispute resolution methods. The mediator has the duty to determine
whether to proceed in joint session, individual sessions, or caucus meetings with
the parties in order to address safety and freedom to negotiate. In any mediation
or specialized alternative dispute resolution, a mediator has the ongoing duty to
assess appropriateness of the process and safety of the process upon the parties.

(2) No mediator who represents or has represented one or both of the parties or
has had either of the parties as a client as an attorney or a counselor shall mediate
the case, unless such services have been provided to both participants and
mediation shall not proceed in such cases unless the prior relationship has been
disclosed, the role of the mediator has been made distinct from the earlier
relationship, and the participants have been given the opportunity to fully choose
to proceed. All other potential conflicts of interest shall be disclosed and
discussed before the parties decide whether to proceed with that mediator.

(3) No mediator who is also a licensed attorney may, after completion of the
mediation process, represent either party in the role of attorney in the same matter
through subsequent legal proceedings.

(4) The mediator shall facilitate the mediation process. Prior to the
commencement of mediation, the mediator shall notify the parties that, if the
mediator has reasonable cause to believe that a child has been subjected to child
abuse or neglect or if the mediator observes a child being subjected to conditions
or circumstances which reasonably would result in child abuse or neglect, the
mediator is obligated under section 28-711 to report such information to the
authorized child abuse and neglect reporting agency and shall report such
information unless the information has been previously reported. The mediator
shall have access to court files for purposes of mediation under the Parenting Act.
The mediator shall be impartial and shall use his or her best efforts to effect an
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agreement or parenting plan as required under the act. The mediator may
interview the child if, in the mediator's opinion, such an interview is necessary or
appropriate. The parties shall not bring the child to any sessions with the mediator
unless specific arrangements have been made with the mediator in advance of the
session. The mediator shall assist the parties in assessing their needs and the best
interests of the child involved in the proceeding and may include other persons in
the mediation process as necessary or appropriate. The mediator shall advise the
parties that they should consult with an attorney.

(5) The mediator may terminate mediation if one or more of the following
conditions exist:

(a) There is no reasonable possibility that mediation will promote the
development of an effective parenting plan;

(b) Allegations are made of direct physical or significant emotional harm
to a party or to a child that have not been heard and ruled upon by the
court; or

(c) Mediation will otherwise fail to serve the best interests of the child.

(6) Until July 1, 2010, either party may terminate mediation at any point in the
process. On and after July 1, 2010, a party may not terminate mediation until after
an individual initial screening session and one mediation or specialized alternative
dispute resolution session are held. The session after the individual initial
screening session shall be an individual specialized alternative dispute resolution
session if the screening indicated the existence of any condition specified in
subsection (1) of this section.

43-2940. Mediation; uniform standards of practice; State Court Administrator;
duties; mediation conducted in private

(1) Mediation of cases under the Parenting Act shall be governed by uniform

standards of practice adopted by the State Court Administrator. In adopting the

standards of practice, the State Court Administrator shall consider standards

developed by recognized associations of mediators and attorneys and other
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relevant standards governing mediation and other dispute resolution processes of
proceedings for the determination of parenting plans or dissolution of marriage.
The standards of practice shall include, but not be limited to, all of the following:

(a) Provision for the best interests of the child and the safeguarding of the
rights of the child in regard to each parent, consistent with the act;

(b) Facilitation of the transition of the family by detailing factors to be
considered in decisions concerning the child's future;

(c) The conducting of negotiations in such a way as to address the
relationships between the parties, considering safety and the ability to
freely negotiate and make decisions; and

(d) Provision for a specialized alternative dispute resolution process in
cases where any of the conditions specified in subsection (1) of section 43-
2939 exist.

(2) Mediation under the Parenting Act shall be conducted in private.
43-2941. Mediation subject to other laws; claim of privilege; disclosures authorized

Mediation of a parenting plan shall be subject to the Uniform Mediation Act and the
Dispute Resolution Act, to the extent such acts are not in conflict with the Parenting Act.
Unsigned mediated agreements under the Parenting Act are not subject to a claim of
privilege under subdivision (a)(1) of section 25-2935. In addition to disclosures permitted
in section 25-2936, a mediator under the Parenting Act may also disclose a party's failure
to schedule an individual initial screening session or a mediation session.

43-2942. Costs

The costs of the mediation process shall be paid by the parties. If the court orders the
parties to mediation, the costs to the parties shall be charged according to a sliding fee
scale as established by the State Court Administrator.

43-2943. Rules; Parenting Act Fund; created; use; investment
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(1) The State Court Administrator may develop rules to implement the Parenting
Act.

(2) The Parenting Act Fund is created. The State Court Administrator, through the
Office of Dispute Resolution, approved mediation centers, and court conciliation
programs, shall use the fund to carry out the Parenting Act. Any money in the
fund available for investment shall be invested by the state investment officer
pursuant to the Nebraska Capital Expansion Act and the Nebraska State Funds
Investment Act.
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Chapter 8.E

Marriage, Divorce, & Custody

Uniform Child Custody Jurisdiction and Enforcement Act
(Last Updated: April 2013)

43-1226 Act, how cited.

43-1227 Terms, defined.

43-1228 Proceedings governed by other law.
43-1229 Application to Indian tribes.

43-1230 International application of act.

43-1231 Effect of child custody determination.
43-1232 Priority.

43-1233 Notice to persons outside state.

43-1234 Appearance and limited immunity.
43-1235 Communication between courts.

43-1236 Taking testimony in another state.

43-1237 Cooperation between courts; preservation of records.
43-1238 Initial child custody jurisdiction.

43-1239 Exclusive, continuing jurisdiction.

43-1240 Jurisdiction to modify determination.
43-1241 Temporary emergency jurisdiction.
43-1242 Notice; opportunity to be heard; joinder.
43-1243 Simultaneous proceedings.

43-1244 Inconvenient forum.

43-1245 Jurisdiction declined by reason of conduct.
43-1246 Information to be submitted to court.
43-1247 Appearance of parties and child.

43-1248 Enforcement provisions; terms, defined.
43-1249 Enforcement under Hague Convention.
43-1250 Duty to enforce.

43-1251 Temporary visitation.

43-1252 Registration of child custody determination.
43-1253 Enforcement of registered determination.
43-1254 Simultaneous proceedings.

8.E.1



43-1255 Expedited enforcement of child custody determination.
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43-1257 Hearing and order.

43-1258 Warrant to take physical custody of child.

43-1259 Costs, fees, and expenses.

43-1260 Recognition and enforcement.

43-1261 Appeals.

43-1262 Role of county attorney or Attorney General.

43-1263 Role of law enforcement.

43-1264 Costs and expenses.

43-1265 Application and construction.

43-1266 Motion or other request under prior law; how treated.

8.E.2



43-1226 Act, how cited.

Sections 43-1226 to 43-1266 shall be known and may be cited as the Uniform Child Custody
Jurisdiction and Enforcement Act.

43-1227 Terms, defined.
In the Uniform Child Custody Jurisdiction and Enforcement Act:

(1) Abandoned means left without provision for reasonable and necessary care or
supervision.

(2) Child means an individual who has not attained eighteen years of age.

(3) Child custody determination means a judgment, decree, or other order of a court
providing for the legal custody, physical custody, or visitation with respect to a child. The
term includes a permanent, temporary, initial, and modification order. The term does not
include an order relating to child support or other monetary obligation of an individual.

(4) Child custody proceeding means a proceeding in which legal custody, physical
custody, or visitation with respect to a child is an issue. The term includes a proceeding
for divorce, separation, neglect, abuse, dependency, guardianship, paternity, termination
of parental rights, and protection from domestic violence, in which the issue may appear.
The term does not include a proceeding involving juvenile delinquency, contractual
emancipation, or enforcement under sections 43-1248 to 43-1264.

(5) Commencement means the filing of the first pleading in a proceeding.

(6) Court means an entity authorized under the law of a state to establish, enforce, or
modify a child custody determination.

(7) Home state means the state in which a child lived with a parent or a person acting as a
parent for at least six consecutive months immediately before the commencement of a
child custody proceeding. In the case of a child less than six months of age, the term
means the state in which the child lived from birth with any of the persons mentioned. A
period of temporary absence of any of the mentioned persons is part of the period.

(8) Initial determination means the first child custody determination concerning a
particular child.

(9) Issuing court means the court that makes a child custody determination for which
enforcement is sought under the Uniform Child Custody Jurisdiction and Enforcement
Act.

(20) Issuing state means the state in which a child custody determination is made.
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(11) Modification means a child custody determination that changes, replaces,
supersedes, or is otherwise made after a previous determination concerning the same
child, whether or not it is made by the court that made the previous determination.

(12) Person means an individual, corporation, business trust, estate, trust, partnership,
limited liability company, association, joint venture, government; governmental
subdivision, agency, or instrumentality; public corporation; or any other legal or
commercial entity.

(13) Person acting as a parent means a person, other than a parent, who:
(A) has physical custody of the child or has had physical custody for a period of
six consecutive months, including any temporary absence, within one year

immediately before the commencement of a child custody proceeding; and

(B) has been awarded legal custody by a court or claims a right to legal custody
under the law of this state.

(14) Physical custody means the physical care and supervision of a child.
(15) State means a state of the United States, the District of Columbia, Puerto Rico, the
United States Virgin Islands, or any territory or insular possession subject to the

jurisdiction of the United States.

(16) Tribe means an Indian tribe or band, or Alaskan Native village, which is recognized
by federal law or formally acknowledged by a state.

(17) Warrant means an order issued by a court authorizing law enforcement officers to
take physical custody of a child.

43-1228 Proceedings governed by other law.

The Uniform Child Custody Jurisdiction and Enforcement Act does not govern an adoption
proceeding or a proceeding pertaining to the authorization of emergency medical care for a child.

43-1229 Application to Indian tribes.
(a) A child custody proceeding that pertains to an Indian child as defined in the Indian
Child Welfare Act, 25 U.S.C. 1901 et seq., is not subject to the Uniform Child Custody
Jurisdiction and Enforcement Act to the extent that it is governed by the Indian Child
Welfare Act.

(b) A court of this state shall treat a tribe as if it were a state of the United States for the
purpose of applying sections 43-1226 to 43-1247.
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(c) A child custody determination made by a tribe under factual circumstances in
substantial conformity with the jurisdictional standards of the Uniform Child Custody
Jurisdiction and Enforcement Act shall be recognized and enforced under sections 43-
1248 to 43-1264.

43-1230 International application of act.

(a) A court of this state shall treat a foreign country as if it were a state of the United
States for the purpose of applying sections 43-1226 to 43-1247.

(b) Except as otherwise provided in subsection (c) or (d) of this section, a child custody
determination made in a foreign country under factual circumstances in substantial
conformity with the jurisdictional standards of the Uniform Child Custody Jurisdiction
and Enforcement Act shall be recognized and enforced under sections 43-1248 to 43-
1264.

(c) A court of this state need not apply the act if the child custody law of a foreign
country violates fundamental principles of human rights.

(d) A court of this state need not recognize and enforce an otherwise valid child custody
determination of a foreign court under the act if it determines (1) that the child is a
habitual resident of Nebraska as defined under the provisions of the Hague Convention
on the Civil Aspects of International Child Abduction, as implemented by the
International Child Abduction Remedies Act, 42 U.S.C. 11601 et seq., and (2) that the
child would be at significant and demonstrable risk of child abuse or neglect as defined in
section 28-710 if the foreign child custody determination is recognized and enforced.
Such a determination shall create a rebuttable presumption against recognition and
enforcement of the foreign child custody determination and, thereafter, a court of this
state may exercise child custody jurisdiction pursuant to subdivision (a)(1) and
subsection (c) of section 43-1238.

(e) The changes made to this section by Laws 2007, LB 341, shall be deemed remedial
and shall apply to all cases pending on or before February 2, 2007, and to all cases
initiated subsequent thereto.

(F) A court of this state shall have initial and continuing jurisdiction to make any
determinations and to grant any relief set forth in subsection (d) of this section upon the
motion or complaint seeking such, filed by any parent or custodian of a child who is the
subject of a foreign court's custody determination and a habitual resident of Nebraska.
The absence or dismissal, either voluntary or involuntary, of an action for the recognition
and enforcement of a foreign court's custody determination under subsection (b) of this
section shall in no way deprive the court of jurisdiction set forth in this subsection.
Subsection (c) of section 43-1238 shall apply to any proceeding under this subsection.

This subsection shall be deemed remedial and shall apply to all cases pending on or before
March 6, 2009, and to all cases initiated subsequent thereto.
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43-1231 Effect of child custody determination.

A child custody determination made by a court of this state that had jurisdiction under the
Uniform Child Custody Jurisdiction and Enforcement Act binds all persons who have been
served in accordance with the laws of this state or notified in accordance with section 43-1233 or
who have submitted to the jurisdiction of the court, and who have been given an opportunity to
be heard. As to those persons, the determination is conclusive as to all decided issues of law and
fact except to the extent the determination is modified.

43-1232 Priority.

If a question of existence or exercise of jurisdiction under the Uniform Child Custody
Jurisdiction and Enforcement Act is raised in a child custody proceeding, the question, upon
request of a party, shall be given priority on the calendar and handled expeditiously.

43-1233 Notice to persons outside state.

(a) Notice required for the exercise of jurisdiction when a person is outside this state may
be given in a manner prescribed by the law of this state for service of process or by the
law of the state in which the service is made. Notice must be given in a manner
reasonably calculated to give actual notice but may be by publication if other means are
not effective.

(b) Proof of service may be made in the manner prescribed by the law of this state or by
the law of the state in which the service is made.

(c) Notice is not required for the exercise of jurisdiction with respect to a person who
submits to the jurisdiction of the court.

43-1234 Appearance and limited immunity.

(a) A party to a child custody proceeding, including a modification proceeding, or a
petitioner or respondent in a proceeding to enforce or register a child custody
determination, is not subject to personal jurisdiction in this state for another proceeding
or purpose solely by reason of having participated, or of having been physically present
for the purpose of participating, in the proceeding.

(b) A person who is subject to personal jurisdiction in this state on a basis other than
physical presence is not immune from service of process in this state. A party present in
this state who is subject to the jurisdiction of another state is not immune from service of
process allowable under the laws of that state.

(c) The immunity granted by subsection (a) of this section does not extend to civil
litigation based on acts unrelated to the participation in a proceeding under the Uniform
Child Custody Jurisdiction and Enforcement Act committed by an individual while
present in this state.
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43-1235 Communication between courts.

(a) A court of this state may communicate with a court in another state concerning a
proceeding arising under the Uniform Child Custody Jurisdiction and Enforcement Act.

(b) The court may allow the parties to participate in the communication. If the parties are
not able to participate in the communication, they shall be given the opportunity to
present facts and legal arguments before a decision on jurisdiction is made.

(c) Communication between courts on schedules, calendars, court records, and similar
matters may occur without informing the parties. A record need not be made of the
communication.

(d) Except as otherwise provided in subsection (c) of this section, a record shall be made
of a communication under this section. The parties shall be informed promptly of the
communication and granted access to the record.

(e) For the purposes of this section, record means information that is inscribed on a
tangible medium or that is stored in an electronic or other medium and is retrievable in
perceivable form.

43-1236 Taking testimony in another state.

(a) In addition to other procedures available to a party, a party to a child custody
proceeding may offer testimony of witnesses who are located in another state, including
testimony of the parties and the child, by deposition or other means allowable in this state
for testimony taken in another state. The court on its own motion may order that the
testimony of a person be taken in another state and may prescribe the manner in which
and the terms upon which the testimony is taken.

(b) A court of this state may permit an individual residing in another state to be deposed
or to testify by telephone, audiovisual means, or other electronic means before a
designated court or at another location in that state. A court of this state shall cooperate
with courts of other states in designating an appropriate location for the deposition or
testimony.
(c) Documentary evidence transmitted from another state to a court of this state by
technological means that do not produce an original writing may not be excluded from
evidence on an objection based on the means of transmission.

43-1237 Cooperation between courts; preservation of records.
(a) A court of this state may request the appropriate court of another state to:

(1) hold an evidentiary hearing;
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(2) order a person to produce or give evidence pursuant to procedures of that
state;

(3) order that an evaluation be made with respect to the custody of a child
involved in a pending proceeding;

(4) forward to the court of this state a certified copy of the transcript of the record
of the hearing, the evidence otherwise presented, and any evaluation prepared in
compliance with the request; and

(5) order a party to a child custody proceeding or any person having physical
custody of the child to appear in the proceeding with or without the child.

(b) Upon request of a court of another state, a court of this state may hold a hearing or
enter an order described in subsection (a) of this section.

(c) Travel and other necessary and reasonable expenses incurred under subsections (a)
and (b) of this section may be assessed against the parties according to the law of this
state.

(d) A court of this state shall preserve the pleadings, orders, decrees, records of hearings,
evaluations, and other pertinent records with respect to a child custody proceeding until
the child attains eighteen years of age. Upon appropriate request by a court or law
enforcement official of another state, the court shall forward a certified copy of those
records.

43-1238 Initial child custody jurisdiction.

(a) Except as otherwise provided in section 43-1241, a court of this state has jurisdiction
to make an initial child custody determination only if:

(1) this state is the home state of the child on the date of the commencement of
the proceeding or was the home state of the child within six months before the
commencement of the proceeding and the child is absent from this state but a
parent or person acting as a parent continues to live in this state;

(2) a court of another state does not have jurisdiction under subdivision (a)(1) of
this section, or a court of the home state of the child has declined to exercise
jurisdiction on the ground that this state is the more appropriate forum under
section 43-1244 or 43-1245, and:

(A) the child and the child's parents, or the child and at least one parent or

a person acting as a parent, have a significant connection with this state
other than mere physical presence; and
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(B) substantial evidence is available in this state concerning the child's
care, protection, training, and personal relationships;

(3) all courts having jurisdiction under subdivision (a)(1) or (a)(2) of this section
have declined to exercise jurisdiction on the ground that a court of this state is the
more appropriate forum to determine the custody of the child under section 43-
1244 or 43-1245; or

(4) no court of any other state would have jurisdiction under the criteria specified
in subdivision (a)(1), (a)(2), or (a)(3) of this section.

(b) Subsection (a) of this section is the exclusive jurisdictional basis for making a child
custody determination by a court of this state.

(c) Physical presence of, or personal jurisdiction over, a party or a child is not necessary
or sufficient to make a child custody determination.

43-1239 Exclusive, continuing jurisdiction.

(a) Except as otherwise provided in section 43-1241, a court of this state which has made
a child custody determination consistent with section 43-1238 or 43-1240 has exclusive,
continuing jurisdiction over the determination until:

(1) a court of this state determines that neither the child, nor the child and one
parent, nor the child and a person acting as a parent have a significant connection
with this state and that substantial evidence is no longer available in this state
concerning the child's care, protection, training, and personal relationships; or

(2) a court of this state or a court of another state determines that the child, the
child's parents, and any person acting as a parent do not presently reside in this
state.

(b) A court of this state which has made a child custody determination and does not have
exclusive, continuing jurisdiction under this section may modify that determination only
if it has jurisdiction to make an initial determination under section 43-1238.

43-1240 Jurisdiction to modify determination.

Except as otherwise provided in section 43-1241, a court of this state may not modify a child
custody determination made by a court of another state unless a court of this state has jurisdiction
to make an initial determination under subdivision (a)(1) or (a)(2) of section 43-1238 and:

(1) the court of the other state determines it no longer has exclusive, continuing

jurisdiction under section 43-1239 or that a court of this state would be a more
convenient forum under section 43-1244; or

8.E.9



(2) a court of this state or a court of the other state determines that the child, the child's
parents, and any person acting as a parent do not presently reside in the other state.

43-1241 Temporary emergency jurisdiction.

(a) A court of this state has temporary emergency jurisdiction if the child is present in this
state and the child has been abandoned or it is necessary in an emergency to protect the
child because the child, or a sibling or parent of the child, is subjected to or threatened
with mistreatment or abuse.

(b) If there is no previous child custody determination that is entitled to be enforced
under the Uniform Child Custody Jurisdiction and Enforcement Act and a child custody
proceeding has not been commenced in a court of a state having jurisdiction under
sections 43-1238 to 43-1240, a child custody determination made under this section
remains in effect until an order is obtained from a court of a state having jurisdiction
under such sections. If a child custody proceeding has not been or is not commenced in a
court of a state having jurisdiction under such sections, a child custody determination
made under this section becomes a final determination, if it so provides, and this state
becomes the home state of the child.

(c) If there is a previous child custody determination that is entitled to be enforced under
the act, or a child custody proceeding has been commenced in a court of a state having
jurisdiction under sections 43-1238 to 43-1240, any order issued by a court of this state
under this section shall specify in the order a period that the court considers adequate to
allow the person seeking an order to obtain an order from the state having jurisdiction
under such sections. The order issued in this state remains in effect until an order is
obtained from the other state within the period specified or the period expires.

(d) A court of this state which has been asked to make a child custody determination
under this section, upon being informed that a child custody proceeding has been
commenced in, or a child custody determination has been made by, a court of a state
having jurisdiction under sections 43-1238 to 43-1240, shall immediately communicate
with the other court. A court of this state which is exercising jurisdiction pursuant to such
sections, upon being informed that a child custody proceeding has been commenced in,
or a child custody determination has been made by, a court of another state under a
statute similar to this section shall immediately communicate with the court of that state
to resolve the emergency, protect the safety of the parties and the child, and determine a
period for the duration of the temporary order.

43-1242 Notice; opportunity to be heard; joinder.
(a) Before a child custody determination is made under the Uniform Child Custody
Jurisdiction and Enforcement Act, notice and an opportunity to be heard in accordance

with the standards of section 43-1233 shall be given to all persons entitled to notice under
the law of this state as in child custody proceedings between residents of this state, any
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parent whose parental rights have not been previously terminated, and any person having
physical custody of the child.

(b) The act does not govern the enforceability of a child custody determination made
without notice or an opportunity to be heard.

(c) The obligation to join a party and the right to intervene as a party in a child custody
proceeding under the act are governed by the law of this state as in child custody
proceedings between residents of this state.

43-1243 Simultaneous proceedings.

(a) Except as otherwise provided in section 43-1241, a court of this state may not exercise
its jurisdiction under sections 43-1238 to 43-1247 if, at the time of the commencement of
the proceeding, a proceeding concerning the custody of the child has been commenced in
a court of another state having jurisdiction substantially in conformity with the Uniform
Child Custody Jurisdiction and Enforcement Act, unless the proceeding has been
terminated or is stayed by the court of the other state because a court of this state is a
more convenient forum under section 43-1244.

(b) Except as otherwise provided in section 43-1241, a court of this state, before hearing
a child custody proceeding, shall examine the court documents and other information
supplied by the parties pursuant to section 43-1246. If the court determines that a child
custody proceeding has been commenced in a court in another state having jurisdiction
substantially in accordance with the act, the court of this state shall stay its proceeding
and communicate with the court of the other state. If the court of the state having
jurisdiction substantially in accordance with the act does not determine that the court of
this state is a more appropriate forum, the court of this state shall dismiss the proceeding.

(c) In a proceeding to modify a child custody determination, a court of this state shall
determine whether a proceeding to enforce the determination has been commenced in
another state. If a proceeding to enforce a child custody determination has been
commenced in another state, the court may:
(1) stay the proceeding for modification pending the entry of an order of a court
of the other state enforcing, staying, denying, or dismissing the proceeding for
enforcement;
(2) enjoin the parties from continuing with the proceeding for enforcement; or
(3) proceed with the modification under conditions it considers appropriate.

43-1244 Inconvenient forum.

(a) A court of this state which has jurisdiction under the Uniform Child Custody
Jurisdiction and Enforcement Act to make a child custody determination may decline to
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exercise its jurisdiction at any time if it determines that it is an inconvenient forum under
the circumstances and that a court of another state is a more appropriate forum. The issue
of inconvenient forum may be raised upon motion of a party, the court's own motion, or
the request of another court.

(b) Before determining whether it is an inconvenient forum, a court of this state shall
consider whether it is appropriate for a court of another state to exercise jurisdiction. For
this purpose, the court shall allow the parties to submit information and shall consider all
relevant factors, including:

(1) whether domestic violence has occurred and is likely to continue in the future
and which state could best protect the parties and the child,;

(2) the length of time the child has resided outside this state;

(3) the distance between the court in this state and the court in the state that would
assume jurisdiction;

(4) the relative financial circumstances of the parties;
(5) any agreement of the parties as to which state should assume jurisdiction;

(6) the nature and location of the evidence required to resolve the pending
litigation, including testimony of the child;

(7) the ability of the court of each state to decide the issue expeditiously and the
procedures necessary to present the evidence; and

(8) the familiarity of the court of each state with the facts and issues in the
pending litigation.

(c) If a court of this state determines that it is an inconvenient forum and that a court of
another state is a more appropriate forum, it shall stay the proceedings upon condition
that a child custody proceeding be promptly commenced in another designated state and
may impose any other condition the court considers just and proper.

(d) A court of this state may decline to exercise its jurisdiction under the act if a child
custody determination is incidental to an action for divorce or another proceeding while
still retaining jurisdiction over the divorce or other proceeding.

43-1245 Jurisdiction declined by reason of conduct.
(a) Except as otherwise provided in section 43-1241 or by other law of this state, if a
court of this state has jurisdiction under the Uniform Child Custody Jurisdiction and

Enforcement Act because a person seeking to invoke its jurisdiction has engaged in
unjustifiable conduct, the court shall decline to exercise its jurisdiction unless:
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(1) the parents and all persons acting as parents have acquiesced in the exercise of
jurisdiction;

(2) a court of the state otherwise having jurisdiction under sections 43-1238 to 43-
1240 determines that this state is a more appropriate forum under section 43-
1244; or

(3) no court of any other state would have jurisdiction under the criteria specified
in sections 43-1238 to 43-1240.

(b) If a court of this state declines to exercise its jurisdiction pursuant to subsection (a) of
this section, it may fashion an appropriate remedy to ensure the safety of the child and
prevent a repetition of the unjustifiable conduct, including staying the proceeding until a
child custody proceeding is commenced in a court having jurisdiction under sections 43-
1238 to 43-1240.

(c) If a court dismisses a petition or stays a proceeding because it declines to exercise its
jurisdiction pursuant to subsection (a) of this section, it may assess against the party
seeking to invoke its jurisdiction necessary and reasonable expenses including costs,
communication expenses, attorney's fees, investigative fees, expenses for witnesses,
travel expenses, and child care during the course of the proceedings, unless the party
from whom fees are sought establishes that the assessment would be clearly
inappropriate. The court may not assess fees, costs, or expenses against this state unless
authorized by law other than the act.

43-1246 Information to be submitted to court.

(a) Subject to local law providing for the confidentiality of procedures, addresses, and
other identifying information, in a child custody proceeding, each party, in its first
pleading or in an attached affidavit, shall give information, if reasonably ascertainable,
under oath as to the child's present address or whereabouts, the places where the child has
lived during the last five years, and the names and present addresses of the persons with
whom the child has lived during that period. The pleading or affidavit shall state whether
the party:

(1) has participated, as a party or witness or in any other capacity, in any other
proceeding concerning the custody of or visitation with the child and, if so,
identify the court, the case number, and the date of the child custody
determination, if any;

(2) knows of any proceeding that could affect the current proceeding, including
proceedings for enforcement and proceedings relating to domestic violence,
protective orders, termination of parental rights, and adoptions, and, if so, identify
the court, the case number, and the nature of the proceeding; and
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(3) knows the names and addresses of any person not a party to the proceeding
who has physical custody of the child or claims rights of legal custody or physical
custody of, or visitation with, the child and, if so, the names and addresses of
those persons.

(b) If the information required by subsection (a) of this section is not furnished, the court,
upon motion of a party or its own motion, may stay the proceeding until the information
is furnished.

(c) If the declaration as to any of the items described in subdivisions (a)(1) through (a)(3)
of this section is in the affirmative, the declarant shall give additional information under
oath as required by the court. The court may examine the parties under oath as to details
of the information furnished and other matters pertinent to the court's jurisdiction and the
disposition of the case.

(d) Each party has a continuing duty to inform the court of any proceeding in this or any
other state that could affect the current proceeding.

(e) If a party alleges in an affidavit or a pleading under oath that the health, safety, or
liberty of a party or child would be jeopardized by disclosure of identifying information,
the information shall be sealed and may not be disclosed to the other party or the public
unless the court orders the disclosure to be made after a hearing in which the court takes
into consideration the health, safety, or liberty of the party or child and determines that
the disclosure is in the interest of justice.

43-1247 Appearance of parties and child.

(a) In a child custody proceeding in this state, the court may order a party to the
proceeding who is in this state to appear before the court in person with or without the
child. The court may order any person who is in this state and who has physical custody
or control of the child to appear in person with the child.

(b) If a party to a child custody proceeding whose presence is desired by the court is
outside this state, the court may order that a notice given pursuant to section 43-1233
include a statement directing the party to appear in person with or without the child and
informing the party that failure to appear may result in a decision adverse to the party.

(c) The court may enter any orders necessary to ensure the safety of the child and of any
person ordered to appear under this section.

(d) If a party to a child custody proceeding who is outside this state is directed to appear
under subsection (b) of this section or desires to appear personally before the court with
or without the child, the court may require another party to pay reasonable and necessary
travel and other expenses of the party so appearing and of the child.
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43-1248 Enforcement provisions; terms, defined.
In sections 43-1248 to 43-1264:

(1) Petitioner means a person who seeks enforcement of an order for return of a child
under the Hague Convention on the Civil Aspects of International Child Abduction or
enforcement of a child custody determination.

(2) Respondent means a person against whom a proceeding has been commenced for
enforcement of an order for return of a child under the Hague Convention on the Civil
Aspects of International Child Abduction or enforcement of a child custody
determination.

43-1249 Enforcement under Hague Convention.

Under sections 43-1248 to 43-1264 a court of this state may enforce an order for the return of the
child made under the Hague Convention on the Civil Aspects of International Child Abduction
as if it were a child custody determination.

43-1250 Duty to enforce.

(a) A court of this state shall recognize and enforce a child custody determination of a
court of another state if the latter court exercised jurisdiction in substantial conformity
with the Uniform Child Custody Jurisdiction and Enforcement Act or the determination
was made under factual circumstances meeting the jurisdictional standards of the act and
the determination has not been modified in accordance with the act.

(b) A court of this state may utilize any remedy available under other law of this state to
enforce a child custody determination made by a court of another state. The remedies
provided in sections 43-1248 to 43-1264 are cumulative and do not affect the availability
of other remedies to enforce a child custody determination.

43-1251 Temporary visitation.

(a) A court of this state which does not have jurisdiction to modify a child custody
determination may issue a temporary order enforcing:

(1) a visitation schedule made by a court of another state; or

(2) the visitation provisions of a child custody determination of another state that
does not provide for a specific visitation schedule.

(b) If a court of this state makes an order under subdivision (a)(2) of this section, it shall

specify in the order a period that it considers adequate to allow the petitioner to obtain an
order from a court having jurisdiction under the criteria specified in sections 43-1238 to
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43-1247. The order remains in effect until an order is obtained from the other court or the
period expires.

43-1252 Registration of child custody determination.

(a) A child custody determination issued by a court of another state may be registered in
this state, with or without a simultaneous request for enforcement, by sending to the
district court in this state:

(1) a letter or other document requesting registration;

(2) two copies, including one certified copy, of the determination sought to be
registered, and a statement under penalty of perjury that to the best of the
knowledge and belief of the person seeking registration the order has not been
modified; and

(3) except as otherwise provided in section 43-1246, the name and address of the
person seeking registration and any parent or person acting as a parent who has
been awarded custody or visitation in the child custody determination sought to be
registered.

(b) On receipt of the documents required by subsection (a) of this section, the registering
court shall:

(1) cause the determination to be filed as a foreign judgment, together with one
copy of any accompanying documents and information, regardless of their form;
and

(2) serve notice upon the persons named pursuant to subdivision (a)(3) of this
section and provide them with an opportunity to contest the registration in
accordance with this section.

(c) The notice required by subdivision (b)(2) of this section shall state that:

(1) a registered determination is enforceable as of the date of the registration in
the same manner as a determination issued by a court of this state;

(2) a hearing to contest the validity of the registered determination shall be
requested within twenty days after service of notice; and

(3) failure to contest the registration will result in confirmation of the child

custody determination and preclude further contest of that determination with
respect to any matter that could have been asserted.

8.E.16



(d) A person seeking to contest the validity of a registered order shall request a hearing
within twenty days after service of the notice. At that hearing, the court shall confirm the
registered order unless the person contesting registration establishes that:

(1) the issuing court did not have jurisdiction under sections 43-1238 to 43-1247;

(2) the child custody determination sought to be registered has been vacated,
stayed, or modified by a court having jurisdiction to do so under such sections; or

(3) the person contesting registration was entitled to notice, but notice was not
given in accordance with the standards of section 43-1233, in the proceedings
before the court that issued the order for which registration is sought.

(e) If a timely request for a hearing to contest the validity of the registration is not made,
the registration is confirmed as a matter of law and the person requesting registration and
all persons served shall be notified of the confirmation.

(F) Confirmation of a registered order, whether by operation of law or after notice and
hearing, precludes further contest of the order with respect to any matter that could have
been asserted at the time of registration.

43-1253 Enforcement of registered determination.

(a) A court of this state may grant any relief normally available under the law of this state
to enforce a registered child custody determination made by a court of another state.

(b) A court of this state shall recognize and enforce, but may not modify, except in
accordance with sections 43-1238 to 43-1247, a registered child custody determination of
a court of another state.

43-1254 Simultaneous proceedings.

If a proceeding for enforcement under sections 43-1248 to 43-1264 is commenced in a court of
this state and the court determines that a proceeding to modify the determination is pending in a
court of another state having jurisdiction to modify the determination under sections 43-1238 to
43-1247, the enforcing court shall immediately communicate with the modifying court. The
proceeding for enforcement continues unless the enforcing court, after consultation with the
modifying court, stays or dismisses the proceeding.

43-1255 Expedited enforcement of child custody determination.

(a) A petition under sections 43-1248 to 43-1264 shall be verified. Certified copies of all
orders sought to be enforced and of any order confirming registration shall be attached to
the petition. A copy of a certified copy of an order may be attached instead of the
original.
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(b) A petition for enforcement of a child custody determination shall state:

(1) whether the court that issued the determination identified the jurisdictional
basis it relied upon in exercising jurisdiction and, if so, what the basis was;

(2) whether the determination for which enforcement is sought has been vacated,
stayed, or modified by a court whose decision shall be enforced under the
Uniform Child Custody Jurisdiction and Enforcement Act and, if so, identify the
court, the case number, and the nature of the proceeding;

(3) whether any proceeding has been commenced that could affect the current
proceeding, including proceedings relating to domestic violence, protective
orders, termination of parental rights, and adoptions and, if so, identify the court,
the case number, and the nature of the proceeding;

(4) the present physical address of the child and the respondent, if known;

(5) whether relief in addition to the immediate physical custody of the child and
attorney's fees is sought, including a request for assistance from law enforcement
officials and, if so, the relief sought; and

(6) if the child custody determination has been registered and confirmed under
section 43-1252, the date and place of registration.

(c) Upon the filing of a petition, the court shall issue an order directing the respondent to
appear in person with or without the child at a hearing and may enter any order necessary
to ensure the safety of the parties and the child. The hearing shall be held on the next
judicial day after service of the order unless that date is impossible. In that event, the
court shall hold the hearing on the first judicial day possible. The court may extend the
date of hearing at the request of the petitioner.

(d) An order issued under subsection (c) of this section shall state the time and place of
the hearing and advise the respondent that at the hearing the court will order that the
petitioner may take immediate physical custody of the child and the payment of fees,
costs, and expenses under section 43-1259 and may schedule a hearing to determine
whether further relief is appropriate, unless the respondent appears and establishes that:

(1) the child custody determination has not been registered and confirmed under
section 43-1252 and that:

(A) the issuing court did not have jurisdiction under sections 43-1238 to
43-1247;

(B) the child custody determination for which enforcement is sought has

been vacated, stayed, or modified by a court having jurisdiction to do so
under such sections;
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(C) the respondent was entitled to notice, but notice was not given in
accordance with the standards of section 43-1233, in the proceedings
before the court that issued the order for which enforcement is sought; or

(2) the child custody determination for which enforcement is sought was
registered and confirmed under section 43-1252 but has been vacated, stayed, or
modified by a court of a state having jurisdiction to do so under sections 43-1238
to 43-1247.

43-1256 Service of petition and order.

Except as otherwise provided in section 43-1258, the petition and order shall be served, by any
method authorized by the law of this state, upon the respondent and any person who has physical
custody of the child.

43-1257 Hearing and order.

() Unless the court issues a temporary emergency order pursuant to section 43-1241,
upon a finding that a petitioner is entitled to immediate physical custody of the child, the
court shall order that the petitioner may take immediate physical custody of the child
unless the respondent establishes that:

(1) the child custody determination has not been registered and confirmed under
section 43-1252 and that:

(A) the issuing court did not have jurisdiction under sections 43-1238 to
43-1247;

(B) the child custody determination for which enforcement is sought has
been vacated, stayed, or modified by a court of a state having jurisdiction
to do so under such sections; or

(C) the respondent was entitled to notice, but notice was not given in
accordance with the standards of section 43-1233, in the proceedings
before the court that issued the order for which enforcement is sought; or

(2) the child custody determination for which enforcement is sought was
registered and confirmed under section 43-1252 but has been vacated, stayed, or
modified by a court of a state having jurisdiction to do so under sections 43-1238
to 43-1247.

(b) The court shall award the fees, costs, and expenses authorized under section 43-1259

and may grant additional relief, including a request for the assistance of law enforcement
officials, and set a further hearing to determine whether additional relief is appropriate.
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(c) If a party called to testify refuses to answer on the ground that the testimony may be
self-incriminating, the court may draw an adverse inference from the refusal.

(d) A privilege against disclosure of communications between spouses and a defense of
immunity based on the relationship of husband and wife or parent and child may not be
invoked in a proceeding under sections 43-1248 to 43-1264.

43-1258 Warrant to take physical custody of child.

(a) Upon the filing of a petition seeking enforcement of a child custody determination,
the petitioner may file a verified application for the issuance of a warrant to take physical
custody of the child if the child is immediately likely to suffer serious physical harm or
be removed from this state.

(b) If the court, upon the testimony of the petitioner or other witness, finds that the child
is imminently likely to suffer serious physical harm or be removed from this state, it may
issue a warrant to take physical custody of the child. The petition shall be heard on the
next judicial day after the warrant is executed unless that date is impossible. In that event,
the court shall hold the hearing on the first judicial day possible. The application for the
warrant shall include the statements required by subsection (b) of section 43-1255.

(c) A warrant to take physical custody of a child shall:

(1) recite the facts upon which a conclusion of imminent serious physical harm or
removal from the state is based;

(2) direct law enforcement officers to take physical custody of the child
immediately; and

(3) provide for the placement of the child pending final relief.

(d) The respondent shall be served with the petition, warrant, and order immediately after
the child is taken into physical custody.

(e) A warrant to take physical custody of a child is enforceable throughout this state. If
the court finds on the basis of the testimony of the petitioner or other witness that a less
intrusive remedy is not effective, it may authorize law enforcement officers to enter
private property to take physical custody of the child. If required by exigent
circumstances of the case, the court may authorize law enforcement officers to make a
forcible entry at any hour.

(F) The court may impose conditions upon placement of a child to ensure the appearance
of the child and the child's custodian.

43-1259 Costs, fees, and expenses.
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(a) The court shall award the prevailing party, including a state, necessary and reasonable
expenses incurred by or on behalf of the party, including costs, communication expenses,
attorney's fees, investigative fees, expenses for witnesses, travel expenses, and child care,
during the course of the proceedings, unless the party from whom fees or expenses are
sought establishes that the award would be clearly inappropriate.

(b) The court may not assess fees, costs, or expenses against a state unless authorized by
law other than the Uniform Child Custody Jurisdiction and Enforcement Act.

43-1260 Recognition and enforcement.

A court of this state shall accord full faith and credit to an order issued by another state and
consistent with the Uniform Child Custody Jurisdiction and Enforcement Act which enforces a
child custody determination by a court of another state unless the order has been vacated, stayed,
or modified by a court having jurisdiction to do so under sections 43-1238 to 43-1247.

43-1261 Appeals.
An appeal may be taken from a final order in a proceeding under sections 43-1248 to 43-1264 in
accordance with expedited appellate procedures in other civil cases. Unless the court enters a
temporary emergency order under section 43-1241, the enforcing court may not stay an order
enforcing a child custody determination pending appeal.
43-1262 Role of county attorney or Attorney General.
(@) In a case arising under the Uniform Child Custody Jurisdiction and Enforcement Act
or involving the Hague Convention on the Civil Aspects of International Child
Abduction, a county attorney or the Attorney General may take any lawful action,
including resort to a proceeding under sections 43-1248 to 43-1264 or any other available
civil proceeding, to locate a child, obtain the return of a child, or enforce a child custody
determination if there is:
(1) an existing child custody determination;
(2) a request to do so from a court in a pending child custody proceeding;
(3) a reasonable belief that a criminal statute has been violated; or
(4) a reasonable belief that the child has been wrongfully removed or retained in
violation of the Hague Convention on the Civil Aspects of International Child
Abduction.

(b) A county attorney or the Attorney General acting under this section acts on behalf of
the court and may not represent any party.

43-1263 Role of law enforcement.
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At the request of a county attorney or the Attorney General acting under section 43-1262, a law
enforcement officer may take any lawful action reasonably necessary to locate a child or a party
and assist a county attorney or the Attorney General with responsibilities under such section.

43-1264 Costs and expenses.

If the respondent is not the prevailing party, the court may assess against the respondent all direct
expenses and costs incurred by a county attorney or the Attorney General and law enforcement
officers under section 43-1262 or 43-1263.

43-1265 Application and construction.

In applying and construing the Uniform Child Custody Jurisdiction and Enforcement Act,
consideration shall be given to the need to promote uniformity of the law with respect to its
subject matter among states that enact it.

43-1266 Motion or other request under prior law; how treated.

A motion or other request for relief made in a child custody proceeding or to enforce a child

custody determination which was commenced before January 1, 2004, is governed by the law in
effect at the time the motion or other request was made.
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43-3901 Act, how cited.

Sections 43-3901 to 43-3912 may be cited as the Uniform Child Abduction Prevention Act.

43-3902 Definitions.

For purposes of the Uniform Child Abduction Prevention Act:
(1) Abduction means the wrongful removal or wrongful retention of a child,;
(2) Child means an unemancipated individual who is less than eighteen years of age;
(3) Child custody determination means a judgment, decree, or other order of a court
providing for the legal custody, physical custody, or visitation with respect to a child. The
term includes a permanent, temporary, initial, and modification order;
(4) Child custody proceeding means a proceeding in which legal custody, physical
custody, or visitation with respect to a child is at issue. The term includes a proceeding
for divorce, dissolution of marriage, separation, neglect, abuse, dependency,
guardianship, paternity, termination of parental rights, or protection from domestic

violence;

(5) Court means an entity authorized under the law of a state to establish, enforce, or
modify a child custody determination;

(6) Petition includes a motion or its equivalent;

(7) Record means information that is inscribed on a tangible medium or that is stored in
an electronic or other medium and is retrievable in perceivable form;

(8) State means a state of the United States, the District of Columbia, Puerto Rico, the
United States Virgin Islands, or any territory or insular possession subject to the
jurisdiction of the United States. The term includes a federally recognized Indian tribe or
nation;

(9) Travel document means records relating to a travel itinerary, including travel tickets,
passes, reservations for transportation, or accommodations. The term does not include a
passport or visa;

(10) Wrongful removal means the taking of a child that breaches rights of custody or
visitation given or recognized under the law of this state; and

(11) Wrongful retention means the keeping or concealing of a child that breaches rights
of custody or visitation given or recognized under the law of this state.

43-3903 Cooperation and communication among courts.
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Sections 43-1235, 43-1236, and 43-1237 apply to cooperation and communications among
courts in proceedings under the Uniform Child Abduction Prevention Act.

43-3904 Actions for abduction prevention measures.
() A court on its own motion may order abduction prevention measures in a child
custody proceeding if the court finds that the evidence establishes a credible risk of
abduction of the child.
(b) A party to a child custody determination or another individual or entity having a right
under the law of this state or any other state to seek a child custody determination for the
child may file a petition seeking abduction prevention measures to protect the child under
the Uniform Child Abduction Prevention Act.

(c) A county attorney or the Attorney General may seek a warrant to take physical
custody of a child under section 43-3909 or other appropriate prevention measures.

43-3905 Jurisdiction.
(a) A petition under the Uniform Child Abduction Prevention Act may be filed only in a
court that has jurisdiction to make a child custody determination with respect to the child
at issue under the Uniform Child Custody Jurisdiction and Enforcement Act.

(b) A court of this state has temporary emergency jurisdiction under section 43-1241 if
the court finds a credible risk of abduction.

43-3906 Contents of petition.
A petition under the Uniform Child Abduction Prevention Act must be verified and include a
copy of any existing child custody determination, if available. The petition must specify the risk
factors for abduction, including the relevant factors described in section 43-3907. Subject to
subsection (e) of section 43-1246, if reasonably ascertainable, the petition must contain:

(1) the name, date of birth, and gender of the child;

(2) the customary address and current physical location of the child;

(3) the identity, customary address, and current physical location of the respondent;

(4) a statement of whether a prior action to prevent abduction or domestic violence has

been filed by a party or other individual or entity having custody of the child, and the
date, location, and disposition of the action;
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(5) a statement of whether a party to the proceeding has been arrested for a crime related
to domestic violence, stalking, or child abuse or neglect, and the date, location, and
disposition of the case; and

(6) any other information required to be submitted to the court for a child custody
determination under section 43-1246.

43-3907 Factors to determine risk of abduction.

(a) In determining whether there is a credible risk of abduction of a child, the court shall
consider any evidence that the petitioner or respondent:

(1) has previously abducted or attempted to abduct the child;
(2) has threatened to abduct the child;

(3) has recently engaged in activities that may indicate a planned abduction,
including:

(A) abandoning employment;

(B) selling a primary residence;

(C) terminating a lease;

(D) closing bank or other financial management accounts, liquidating
assets, hiding or destroying financial documents, or conducting any

unusual financial activities;

(E) applying for a passport or visa or obtaining travel documents for the
respondent, a family member, or the child; or

(F) seeking to obtain the child's birth certificate or school or medical
records;

(4) has engaged in domestic violence, stalking, or child abuse or neglect;
(5) has refused to follow a child custody determination;

(6) lacks strong familial, financial, emotional, or cultural ties to the state or the
United States;

(7) has strong familial, financial, emotional, or cultural ties to another state or
country;

(8) is likely to take the child to a country that:
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(A) is not a party to the Hague Convention on the Civil Aspects of
International Child Abduction and does not provide for the extradition of
an abducting parent or for the return of an abducted child;

(B) is a party to the Hague Convention on the Civil Aspects of
International Child Abduction but:

(1) the Hague Convention on the Civil Aspects of International
Child Abduction is not in force between the United States and that
country;

(i) is noncompliant according to the most recent compliance report
issued by the United States Department of State; or

(iii) lacks legal mechanisms for immediately and effectively
enforcing a return order under the Hague Convention on the Civil
Aspects of International Child Abduction;

(C) poses a risk that the child's physical or emotional health or safety
would be endangered in the country because of specific circumstances
relating to the child or because of human rights violations committed
against children;

(D) has laws or practices that would:

(i) enable the respondent, without due cause, to prevent the
petitioner from contacting the child;

(i) restrict the petitioner from freely traveling to or exiting from
the country because of the petitioner's gender, nationality, marital
status, or religion; or

(iii) restrict the child's ability legally to leave the country after the
child reaches the age of majority because of a child's gender,
nationality, or religion;

(E) is included by the United States Department of State on a current list
of state sponsors of terrorism;

(F) does not have an official United States diplomatic presence in the
country; or

(G) is engaged in active military action or war, including a civil war, to
which the child may be exposed;
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(9) is undergoing a change in immigration or citizenship status that would
adversely affect the respondent's ability to remain in the United States legally;

(10) has had an application for United States citizenship denied;

(11) has forged or presented misleading or false evidence on government forms or
supporting documents to obtain or attempt to obtain a passport, a visa, travel
documents, a Social Security card, a driver's license, or other government-issued
identification card or has made a misrepresentation to the United States
government;

(12) has used multiple names to attempt to mislead or defraud,
(13) is likely to disregard a determination by a court of this state to not recognize
and enforce a foreign child custody determination pursuant to subsection (d) of

section 43-1230; or

(14) has engaged in any other conduct the court considers relevant to the risk of
abduction.

(b) In the hearing on a petition under the Uniform Child Abduction Prevention Act, the
court shall consider any evidence that the respondent believed in good faith that the
respondent's conduct was necessary to avoid imminent harm to the child or respondent
and any other evidence that may be relevant to whether the respondent may be permitted
to remove or retain the child.

43-3908 Provisions and measures to prevent abduction.

(@) If a petition is filed under the Uniform Child Abduction Prevention Act, the court may
enter an order that must include:

(1) the basis for the court's exercise of jurisdiction;

(2) the manner in which notice and opportunity to be heard were given to the
persons entitled to notice of the proceeding;

(3) a detailed description of each party's custody and visitation rights and
residential arrangements for the child;

(4) a provision stating that a violation of the order may subject the party in
violation to civil and criminal penalties; and

(5) identification of the child's country of habitual residence at the time of the
issuance of the order.
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(b) If, at a hearing on a petition under the act or on the court's own motion, the court after
reviewing the evidence finds a credible risk of abduction of the child, the court shall enter
an abduction prevention order. The order must include the provisions required by
subsection (a) of this section, and measures and conditions, including those in subsections
(c), (d), and (e) of this section, that are reasonably calculated to prevent abduction of the
child, giving due consideration to the custody and visitation rights of the parties. The
court shall consider the age of the child, the potential harm to the child from an
abduction, the legal and practical difficulties of returning the child to the jurisdiction if
abducted, and the reasons for the potential abduction, including evidence of domestic
violence, stalking, or child abuse or neglect.

(c) An abduction prevention order may include one or more of the following:
(1) an imposition of travel restrictions that require that a party traveling with the
child outside a designated geographical area provide the other party with the
following:

(A) the travel itinerary of the child,

(B) a list of physical addresses and telephone numbers at which the child
can be reached at specified times; and

(C) copies of all travel documents;

(2) a prohibition of the respondent directly or indirectly:
(A) removing the child from this state, the United States, or another
geographic area without permission of the court or the petitioner's written

consent;

(B) removing or retaining the child in violation of a child custody
determination;

(C) removing the child from school or a child care or similar facility; or

(D) approaching the child at any location other than a site designated for
supervised visitation;

(3) a requirement that a party register the order in another state as a prerequisite to
allowing the child to travel to that state;

(4) with regard to the child's passport:

(A) a direction that the petitioner place the child's name in the United
States Department of State's Child Passport Issuance Alert Program;
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(B) a requirement that the respondent surrender to the court or the
petitioner's attorney any United States or foreign passport issued in the
child's name, including a passport issued in the name of both the parent
and the child; and

(C) a prohibition upon the respondent from applying on behalf of the child
for a new or replacement passport or visa;

(5) as a prerequisite to exercising custody or visitation, a requirement that the
respondent provide:

(A) to the United States Department of State Office of Children's Issues
and the relevant foreign consulate or embassy, an authenticated copy of
the order detailing passport and travel restrictions for the child;

(B) to the court:

(i) proof that the respondent has provided the information in
subdivision (5)(A) of this section; and

(i) an acknowledgment in a record from the relevant foreign
consulate or embassy that no passport application has been made,
or passport issued, on behalf of the child,;

(C) to the petitioner, proof of registration with the United States Embassy
or other United States diplomatic presence in the destination country and
with the Central Authority for the Hague Convention on the Civil Aspects
of International Child Abduction, if that Convention is in effect between
the United States and the destination country, unless one of the parties
objects; and

(D) a written waiver under the Privacy Act, 5 U.S.C. section 552a, with
respect to any document, application, or other information pertaining to
the child authorizing its disclosure to the court and the petitioner; and

(6) upon the petitioner's request, a requirement that the respondent obtain an order
from the relevant foreign country containing terms identical to the child custody
determination issued in the United States.

(d) In an abduction prevention order, the court may impose conditions on the exercise of
custody or visitation that:

(1) limit visitation or require that visitation with the child by the respondent be

supervised until the court finds that supervision is no longer necessary and order
the respondent to pay the costs of supervision;
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(2) require the respondent to post a bond or provide other security in an amount
sufficient to serve as a financial deterrent to abduction, the proceeds of which may
be used to pay for the reasonable expenses of recovery of the child, including
reasonable attorney's fees and costs if there is an abduction; and

(3) require the respondent to obtain education on the potentially harmful effects to
the child from abduction.

(e) To prevent imminent abduction of a child, a court may:

(1) issue a warrant to take physical custody of the child under section 43-3909 or
the law of this state other than the act;

(2) direct the use of law enforcement to take any action reasonably necessary to
locate the child, obtain return of the child, or enforce a custody determination
under the act or the law of this state other than the act; or

(3) grant any other relief allowed under the law of this state other than the act.

(F) The remedies provided in the act are cumulative and do not affect the availability of
other remedies to prevent abduction.

43-3909 Warrant to take physical custody of child.

(@) If a petition under the Uniform Child Abduction Prevention Act contains allegations,
and the court finds that there is a credible risk that the child is imminently likely to be
wrongfully removed, the court may issue an ex parte warrant to take physical custody of
the child.

(b) The respondent on a petition under subsection (a) of this section must be afforded an

opportunity to be heard at the earliest possible time after the ex parte warrant is executed,
but not later than the next judicial day unless a hearing on that date is impossible. In that

event, the court shall hold the hearing on the first judicial day possible.

(c) An ex parte warrant under subsection (a) of this section to take physical custody of a
child must:

(1) recite the facts upon which a determination of a credible risk of imminent
wrongful removal of the child is based;

(2) direct law enforcement officers to take physical custody of the child
immediately;

(3) state the date and time for the hearing on the petition; and

8.F.9



(4) provide for the safe interim placement of the child pending further order of the
court.

(d) If feasible, before issuing a warrant and before determining the placement of the child
after the warrant is executed, the court may order a search of the relevant data bases of
the National Crime Information Center system and similar state data bases to determine if
either the petitioner or respondent has a history of domestic violence, stalking, or child
abuse or neglect.

(e) The petition and warrant must be served on the respondent when or immediately after
the child is taken into physical custody.

(F) A warrant to take physical custody of a child, issued by this state or another state, is
enforceable throughout this state. If the court finds that a less intrusive remedy will not be
effective, it may authorize law enforcement officers to enter private property to take
physical custody of the child. If required by exigent circumstances, the court may
authorize law enforcement officers to make a forcible entry at any hour.

(g) If the court finds, after a hearing, that a petitioner sought an ex parte warrant under
subsection (a) of this section for the purpose of harassment or in bad faith, the court may
award the respondent reasonable attorney's fees, costs, and expenses.

(h) The act does not affect the availability of relief allowed under the law of this state
other than the act.

43-3910 Duration of abduction prevention order.

An abduction prevention order remains in effect until the earliest of:
(1) the time stated in the order;
(2) the emancipation of the child;
(3) the child's attaining eighteen years of age; or

(4) the time the order is modified, revoked, vacated, or superseded by a court with
jurisdiction under sections 43-1238 to 43-1240.

43-3911 Uniformity of application and construction.
In applying and construing the Uniform Child Abduction Prevention Act, consideration must be
given to the need to promote uniformity of the law with respect to its subject matter among states

that enact it.

43-3912 Relation to federal Electronic Signatures in Global and National Commerce Act.
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The Uniform Child Abduction Prevention Act modifies, limits, and supersedes the federal
Electronic Signatures in Global and National Commerce Act, 15 U.S.C. 7001 et seq., but does
not modify, limit, or supersede section 101(c) of such act, 15 U.S.C. 7001(c), of such act or

authorize electronic delivery of any of the notices described in section 103(b) of such act, 15
U.S.C. 7003(b).
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Chapter 8.G

Marriage, Divorce & Custody

Native American Divorce
(Last Updated: April 2013)

42-402 Children; when deemed legitimate.

42-403 Marriages and divorces; void, when unlawful.

42-404 Marriages; how contracted.

42-405 Divorces; how obtained.

42-406 Bigamy; when; penalty.

42-407 Marriages; record of county judge; legal and competent evidence.
42-408 Sections, how construed.
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42-402 Children; when deemed legitimate.

Whenever any man and woman, either of whom is whole or in part of Indian blood, shall
have cohabited together as husband and wife according to the customs and manners of
Indian life, the issue of such cohabitation shall be taken and deemed to be the legitimate
issue of such persons so living together, notwithstanding the fact that the father and
mother may have been divorced or separated according to Indian customs, or otherwise,
and married to other persons, according to Indian custom, or otherwise.

42-403 Marriages and divorces; void, when unlawful.

Marriages and divorces consummated on or after April 8, 1913, among such Indians, or
among their descendants, according to Indian custom, are hereby declared to be unlawful
and shall be punished as hereinafter provided.

42-404 Marriages; how contracted.

Such Indians and their descendants shall procure marriage licenses and have their
marriages solemnized and returns thereof made in the manner as provided by the laws of
this state for the making of marriage contracts.

42-405 Divorces; how obtained.

Such Indians and their descendants may obtain divorces in the manner and for the causes
provided in the statutes of this state, and not otherwise.

42-406 Bigamy; when; penalty.

If any Indian who is married according to the provisions of sections 42-402 to 42-404
shall, while his or her husband or wife is living, be married to another person, either in
legal form or according to Indian custom, he or she shall be guilty of bigamy and shall be
punished therefor as provided by law.

42-407 Marriages; record of county judge; legal and competent evidence.

The record of Indian marriages made by the county judge pursuant to Laws 1913,
Chapter 68, section 7, and certified copies thereof, shall be legal and competent evidence
in all proceedings of the facts therein authorized to be stated.

42-408 Sections, how construed.

Nothing in sections 42-402 to 42-407 shall be construed to constitute a legal separation of
a prior legal marriage according to the laws of this state wherein a license was secured
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and a ceremony performed by some person empowered by law to perform such marriage
ceremony of any Indian of whole or mixed blood residing in the state.
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Chapter 8.H

Marriage, Divorce & Custody

Indian Child Welfare Act
(Last Updated: April 2013)

43-1501 Act, how cited.
43-1502 Purpose of act.
43-1503 Terms, defined.

43-1504 Custody proceeding; jurisdiction of tribe; transfer of proceedings; rights of tribe;
tribal proceedings; effect.

43-1505 Foster care placement; termination of parental rights; procedures; rights.
43-1506 Voluntary proceeding; consent; when valid; withdrawal of consent.
43-1507 Petition to invalidate actions in violation of law.

43-1508 Placement guidelines; records.

43-1509 Return of custody; removal from foster care; procedures.

43-1510 Adopted individual; access to information.

43-1511 Agreements with state agencies; authorized.

43-1512 Improper removal from custody; effect.

43-1513 Higher federal standard of protection; when applicable.

43-1514 Emergency removal or placement of child; appropriate action.
43-1515 Applicability of act; exceptions.

43-1516 Adoptive placement; information made available.
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43-1501 Act, how cited.

Sections 43-1501 to 43-1516 shall be known and may be cited as the Nebraska Indian Child
Welfare Act.

43-1502 Purpose of act.

The purpose of the Nebraska Indian Child Welfare Act is to clarify state policies and procedures
regarding the implementation by the State of Nebraska of the federal Indian Child Welfare Act,
25 U.S.C. 1901 et seq. It shall be the policy of the state to cooperate fully with Indian tribes in
Nebraska in order to ensure that the intent and provisions of the federal Indian Child Welfare Act
are enforced.

43-1503 Terms, defined.

For the purposes of the Nebraska Indian Child Welfare Act, except as may be specifically
provided otherwise, the term:

(1) Child custody proceeding shall mean and include:

(a) Foster care placement which shall mean any action removing an Indian child
from its parent or Indian custodian for temporary placement in a foster home or
institution or the home of a guardian or conservator where the parent or Indian
custodian cannot have the child returned upon demand, but where parental rights
have not been terminated;

(b) Termination of parental rights which shall mean any action resulting in the
termination of the parent-child relationship;

(c) Preadoptive placement which shall mean the temporary placement of an
Indian child in a foster home or institution after the termination of parental rights,
but prior to or in lieu of adoptive placement; and

(d) Adoptive placement which shall mean the permanent placement of an Indian
child for adoption, including any action resulting in a final decree of adoption.

Such term or terms shall not include a placement based upon an act which, if committed
by an adult, would be deemed a crime or upon an award, in a divorce proceeding, of
custody to one of the parents;

(2) Extended family member shall be as defined by the law or custom of the Indian

child's tribe or, in the absence of such law or custom, shall be a person who has reached
the age of eighteen and who is the Indian child's grandparent, aunt or uncle, brother or
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sister, brother-in-law or sister-in-law, niece or nephew, first or second cousin, or
stepparent;

(3) Indian means any person who is a member of an Indian tribe, or who is an Alaska
Native and a member of a regional corporation defined in section 7 of the Alaska Native
Claims Settlement Act, 43 U.S.C. 1606;

(4) Indian child means any unmarried person who is under age eighteen and is either (a) a
member of an Indian tribe or (b) is eligible for membership in an Indian tribe and is the
biological child of a member of an Indian tribe;

(5) Indian child's tribe means (a) the Indian tribe in which an Indian child is a member or
eligible for membership or (b) in the case of an Indian child who is a member of or
eligible for membership in more than one tribe, the Indian tribe with which the Indian
child has the more significant contacts;

(6) Indian custodian means any Indian person who has legal custody of an Indian child
under tribal law or custom or under state law or to whom temporary physical care,
custody, and control has been transferred by the parent of such child,;

(7) Indian organization means any group, association, partnership, limited liability
company, corporation, or other legal entity owned or controlled by Indians or a majority
of whose members are Indians;

(8) Indian tribe means any Indian tribe, band, nation, or other organized group or
community of Indians recognized as eligible for the services provided to Indians by the
secretary because of their status as Indians, including any Alaska Native village as
defined in section 3(c) of the Alaska Native Claims Settlement Act, as amended, 43
U.S.C. 1602(c);

(9) Parent means any biological parent or parents of an Indian child or any Indian person
who has lawfully adopted an Indian child, including adoptions under tribal law or
custom. It does not include the unwed father when paternity has not been acknowledged
or established;

(10) Reservation means Indian country as defined in 18 U.S.C. 1151 and any lands, not
covered under such section, title to which is either held by the United States in trust for
the benefit of any Indian tribe or individual or held by any Indian tribe or individual
subject to a restriction by the United States against alienation;

(11) Secretary means the Secretary of the Interior;

(12) Tribal court means a court with jurisdiction over child custody proceedings and
which is either a Court of Indian Offenses, a court established and operated under the

8.H.3



code or custom of an Indian tribe, or any other administrative body of a tribe which is
vested with authority over child custody proceedings; and

(13) Tribal service area means a geographic area in which tribal services and programs
are provided to Native American people.

43-1504 Custody proceeding; jurisdiction of tribe; transfer of proceedings; rights of tribe;
tribal proceedings; effect.

(1) An Indian tribe shall have jurisdiction exclusive as to this state over any child custody
proceeding involving an Indian child who resides or is domiciled within the reservation
of such tribe, except where such jurisdiction is otherwise vested in the state by existing
federal law. When an Indian child is a ward of a tribal court, the Indian tribe shall retain
exclusive jurisdiction, notwithstanding the residence or domicile of the child.

(2) In any state court proceeding for the foster care placement of, or termination of
parental rights to, an Indian child not domiciled or residing within the reservation of the
Indian child's tribe, the court, in the absence of good cause to the contrary, shall transfer
such proceeding to the jurisdiction of the tribe, absent objection by either parent, upon the
petition of either parent or the Indian custodian or the Indian child's tribe, except that
such transfer shall be subject to declination by the tribal court of such tribe.

(3) In any state court proceeding for the foster care placement of, or termination of
parental rights to, an Indian child, the Indian custodian of the child and the Indian child's
tribe shall have a right to intervene at any point in the proceeding.

(4) The State of Nebraska shall give full faith and credit to the public acts, records, and
judicial proceedings of any Indian tribe applicable to Indian child custody proceedings to
the same extent that the state gives full faith and credit to the public acts, records, and
judicial proceedings of any other entity.

43-1505 Foster care placement; termination of parental rights; procedures; rights.

(1) In any involuntary proceeding in a state court, when the court knows or has reason to
know that an Indian child is involved, the party seeking the foster care placement of, or
termination of parental rights to, an Indian child shall notify the parent or Indian
custodian and the Indian child's tribe, by certified or registered mail with return receipt
requested, of the pending proceedings and of their right of intervention. If the identity or
location of the parent or Indian custodian and the tribe cannot be determined, such notice
shall be given to the secretary in like manner, who may provide the requisite notice to the
parent or Indian custodian and the tribe. No foster care placement or termination of
parental rights proceedings shall be held until at least ten days after receipt of notice by
the parent or Indian custodian and the tribe or the secretary. The parent or Indian
custodian or the tribe shall, upon request, be granted up to twenty additional days to
prepare for such proceeding.
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(2) In any case in which the court determines indigency, the parent or Indian custodian
shall have the right to court-appointed counsel in any removal, placement, or termination
proceeding. The court may, in its discretion, appoint counsel for the child upon a finding
that such appointment is in the best interest of the child. When state law makes no
provision for appointment of counsel in such proceedings, the court shall promptly notify
the secretary upon appointment of counsel and request from the secretary, upon
certification of the presiding judge, payment of reasonable fees and expenses out of funds
which may be appropriated.

(3) Each party to a foster care placement or termination of parental rights proceeding
under state law involving an Indian child shall have the right to examine all reports or
other documents filed with the court upon which any decision with respect to such action
may be based.

(4) Any party seeking to effect a foster care placement of, or termination of parental
rights to, an Indian child under state law shall satisfy the court that active efforts have
been made to provide remedial services and rehabilitative programs designed to prevent
the breakup of the Indian family and that these efforts have proved unsuccessful.

(5) No foster care placement may be ordered in such proceeding in the absence of a
determination, supported by clear and convincing evidence, including testimony of
qualified expert witnesses, that the continued custody of the child by the parent or Indian
custodian is likely to result in serious emotional or physical damage to the child.

(6) No termination of parental rights may be ordered in such proceeding in the absence of
a determination, supported by evidence beyond a reasonable doubt, including testimony
of qualified expert witnesses, that the continued custody of the child by the parent or
Indian custodian is likely to result in serious emotional or physical damage to the child.

43-1506 Voluntary proceeding; consent; when valid; withdrawal of consent.

(1) When any parent or Indian custodian voluntarily consents to a foster care placement
or to termination of parental rights, such consent shall not be valid unless executed in
writing and recorded before a judge of a court of competent jurisdiction and accompanied
by the presiding judge's certificate that the terms and consequences of the consent were
fully explained in detail and were fully understood by the parent or Indian custodian. The
court shall also certify that either the parent or Indian custodian fully understood the
explanation in English or that it was interpreted into a language that the parent or Indian
custodian understood. Any consent given prior to, or within ten days after, birth of the
Indian child shall not be valid.

(2) Any parent or Indian custodian may withdraw consent to a foster care placement

under state law at any time and, upon such withdrawal, the child shall be returned to the
parent or Indian custodian.
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(3) In any voluntary proceedings for termination of parental rights to, or adoptive
placement of, an Indian child, the consent of the parent may be withdrawn for any reason
at any time prior to the entry of a final decree of termination or adoption, as the case may
be, and the child shall be returned to the parent.

(4) After the entry of a final decree of adoption of an Indian child in any state court, the
parent may withdraw consent thereto upon the grounds that consent was obtained through
fraud or duress and may petition the court to vacate such decree. Upon a finding that such
consent was obtained through fraud or duress, the court shall vacate such decree and
return the child to the parent. No adoption which has been effective for at least two years
may be invalidated under the provisions of this subsection unless otherwise permitted
under state law.

43-1507 Petition to invalidate actions in violation of law.

Any Indian child who is the subject of any action for foster care placement or termination of

parental rights under state law, any parent or Indian custodian from whose custody such child
was removed, and the Indian child's tribe may petition any court of competent jurisdiction to

invalidate such action upon a showing that such action violated any provision of sections 43-
1504 to 43-1506.

43-1508 Placement guidelines; records.

(1) In any adoptive placement of an Indian child under state law, a preference shall be
given, in the absence of good cause to the contrary, to a placement with:

(a) A member of the child's extended family;

(b) Other members of the Indian child's tribe; or

(c) Other Indian families.
(2) Any child accepted for foster care or preadoptive placement shall be placed in the
least restrictive setting which most approximates a family and in which his or her special
needs, if any, may be met. The child shall also be placed within reasonable proximity to
his or her home, taking into account any special needs of the child. In any foster care or
preadoptive placement, a preference shall be given, in the absence of good cause to the
contrary, to a placement with:

(@) A member of the Indian child's extended family;

(b) A foster home licensed, approved, or specified by the Indian child's tribe;

(c) An Indian foster home licensed or approved by an authorized non-Indian
licensing authority; or
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(d) An institution for children approved by an Indian tribe or operated by an
Indian organization which has a program suitable to meet the Indian child's needs.

(3) In the case of a placement under subsection (1) or (2) of this section, if the Indian
child's tribe shall establish a different order of preference by resolution, the agency or
court effecting the placement shall follow such order so long as the placement is the least
restrictive setting appropriate to the particular needs of the child, as provided in
subsection (2) of this section. When appropriate, the preference of the Indian child or
parent shall be considered, except that, when a consenting parent evidences a desire for
anonymity, the court or agency shall give weight to such desire in applying the
preferences.

(4) The standards to be applied in meeting the preference requirements of this section
shall be the prevailing social and cultural standards of the Indian community in which the
parent or extended family resides or with which the parent or extended family members
maintain social and cultural ties.

(5) A record of each such placement, under state law, of an Indian child shall be
maintained by the state, evidencing the efforts to comply with the order of preference
specified in this section. Such record shall be made available at any time upon the request
of the secretary or the Indian child's tribe.

43-1509 Return of custody; removal from foster care; procedures.

(1) Notwithstanding any other state law to the contrary, whenever a final decree of
adoption of an Indian child has been vacated or set aside or the adoptive parents
voluntarily consent to the termination of their parental rights to the child, a biological
parent or prior Indian custodian may petition for return of custody and the court shall
grant such petition unless there is a showing, in a proceeding subject to the provisions of
section 43-1505, that such return of custody is not in the best interests of the child.

(2) Whenever an Indian child is removed from a foster care home or institution for the
purpose of further foster care, preadoptive, or adoptive placement, such placement shall
be in accordance with the Nebraska Indian Child Welfare Act, except in the case in which
an Indian child is being returned to the parent or Indian custodian from whose custody
the child was originally removed.

43-1510 Adopted individual; access to information.

Upon application by an Indian individual who has reached the age of eighteen and who was the
subject of an adoptive placement, the court which entered the final decree shall inform such
individual of the tribal affiliation, if any, of the individual's biological parents and provide such
other information as may be necessary to protect any rights flowing from the individual's tribal
relationship.
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43-1511 Agreements with state agencies; authorized.

(1) The appropriate departments and agencies of this state are authorized to enter into
agreements with Indian tribes respecting care and custody of Indian children and
jurisdiction over child custody proceedings, including agreements which may provide for
orderly transfer of jurisdiction on a case-by-case basis and agreements which provide for
concurrent jurisdiction between the state and Indian tribes.

(2) Such agreements may be revoked by either party upon one hundred and eighty days'
written notice to the other party. Such revocation shall not affect any action or proceeding
over which a court has already assumed jurisdiction, unless the agreement provides
otherwise.

43-1512 Improper removal from custody; effect.

When any petitioner in an Indian child custody proceeding before a state court has improperly
removed the child from custody of the parent or Indian custodian or has improperly retained
custody after a visit or other temporary relinquishment of custody, the court shall decline
jurisdiction over such petition and shall forthwith return the child to his or her parent or Indian
custodian unless returning the child to his or her parent or custodian would subject the child to a
substantial and immediate danger or threat of such danger.

43-1513 Higher federal standard of protection; when applicable.

In any case when federal law applicable to a child custody proceeding provides a higher standard
of protection to the rights of the parent or Indian custodian of an Indian child than the rights
provided under the Nebraska Indian Child Welfare Act, the state court shall apply the federal
standard.

43-1514 Emergency removal or placement of child; appropriate action.

Nothing in the Nebraska Indian Child Welfare Act shall be construed to prevent the emergency
removal of an Indian child who is a resident of or is domiciled on a reservation, but temporarily
located off the reservation, from his or her parent or Indian custodian or the emergency
placement of such child in a foster home or institution, under applicable state law, in order to
prevent imminent physical damage or harm to the child. The state authority, official, or agency
involved shall insure that the emergency removal or placement terminates immediately when
such removal or placement is no longer necessary to prevent imminent physical damage or harm
to the child and shall expeditiously initiate a child custody proceeding subject to the provisions
of the Nebraska Indian Child Welfare Act, transfer the child to the jurisdiction of the appropriate
Indian tribe, or restore the child to the parent or Indian custodian, as may be appropriate.

43-1515 Applicability of act; exceptions.
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None of the provisions of the Nebraska Indian Child Welfare Act, except subsection (1) of
section 43-1504 and section 43-1511, shall affect a proceeding under state law for foster care
placement, termination of parental rights, preadoptive placement, or adoptive placement which
was initiated or completed prior to one hundred and eighty days after November 8, 1978, but
shall apply to any subsequent proceeding in the same matter or subsequent proceedings affecting
the custody or placement of the same child.

43-1516 Adoptive placement; information made available.
Any state court entering a final decree or order in any Indian child adoptive placement after
September 6, 1985, shall provide the secretary with a copy of such decree or order together with
such other information as may be necessary to show:

(1) The name and tribal affiliation of the child;

(2) The names and addresses of the biological parents;

(3) The names and addresses of the adoptive parents; and

(4) The identity of any agency having files or information relating to such adoptive
placement.

When the court records contain an affidavit of the biological parent or parents that their identity
remain confidential, the court shall include such affidavit with the other information.
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